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PREFACE. 



If the following work shall prove useful, as an elementary 
treatise to the American sttidenU the author will be gratified. 

If foreigners be enabled, by the perusal of it, to obtain a 
general idea of the merits of the Constitution, his satisfaction 
will be increased. 

To the American publip in general^ its value may chiefly 
consist in the exhibition of those judicial decisions, which have 
settled the construction of some points that have be.en the 
subjects of controversy. 



In this edition, the principles laid down in the first, remain 
unaltered. The author has seen no reason for any change 
o/ them. A small variation in the arrangement, and the 
correction of some typographical errors, will principally 
distinguish it* from the first. 
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INTRODUCTION. 



OP POUTICAL CONSTITUTIONS IN GENERAL, OP THE 
NATURE OF COLONIAL GOVERNMENTS, AND OP THE 
BRITISH COLONIES IN NORTH AMERICA* 



By a constitution we mean the principles on which a 
government is formed and conducted. 

On the voluntary association of men in sufficient numbers to 
form a political community, the first step to be taken for their 
own security and happiness, is to agree on the terms on which 
they are to be united and to act They form a constitution, or 
plan of government suited to their character, their exigencies, 
and their future prospects. They agree thai it shall be the 
supreme rule of obligation among them. 

This is the pure and genuine source of a constitution in 
the republican form. In other governments the origin of 
constitutions is not always the same. 

A successful conqueror establishes such a form of government 

as he thinks proper. If he deigns to give it the name of a 

constitution, the people are instructed to con&ider it as a 

donation from him \ but the danger to his power, generally 

2 
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10 INTRODUCTION. 

induces him to withhold an appellation, of which, in his own 
apprehension, an improper use might be made. ' 

In governments purely despotic, we never hear of a consti- 
tution. The people are sometimes, however, roused to vindicate 
their rights, and when their discontents and their power become 
so great as to prove the necessity of relaxation on the part of 
the government, or when a favourable juncture happens, of 
which they prudently avail themselves, a constitution may be 
exacted, and the government compelled to recognise principles 
and concede rights in favour of the people. 

The duration of this relief is wholly dependent upon political 
events^ In some countries the people are able to retain what 
is thus conceded; in others, the concession is swept away 
by some abrupt revolution in favour of absolute power, and 
the country relapses into its former cc^itiom To rectify 
abuses, without altering the general frame c^ govenunent, is a 
task, which though found mcnre difficult, yet is. of less cbgnity 
and utility, than the formation of a complete constitntioB. 

To alter and amend, to introduce new parts into the ancient 
texture, and particularly new principles oi jsl different and 
contrary nature, often produces an irregular and discordant 
comp9sition, which its own confusion renders difficult of 
execution. The formation of a constitution founded on a 
single principle, is the more practicable from its greater 
simplicity. 

Whether this principle is pure monarchy, aristocracy, or 
democracy, if it be steadily kept in view, the parts may be all 
conformable and homogeneous. 

In a pure uKmarchy all the power is vested in a single head. 
He may be authorized to make and expound, and execi^ the 
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INTRODUCTION. ' U 

law& If this be the result of general coaa&kU such countries 
possess a constkutioD. The same may be said of an aristo- 
cracy — if the peofde agree to d^)osit all power in the hands of 
a select number ; and of a democracy, in which they retain* in 
sAidijnann^ as they hcdd most ccmducive to their own safety, 
all sovereignty within their own control The dUiiculty in 
either case is to regulate the divisicms of the authority granted, 
so that no {xurtion of it, vested in one branch or one body of 
men, shall bear an undue relation to the others. Each must 
be sdficfent to supp(Nrt itself^ yet all must be made to harmcmize 
and co-operate. . * 

A^constitution may combipe two of the foregoing principles, 
like those of andent Bome^ scxne of the Grecian Repulses, 
and in modern times, Geneva and some of the small commu- 
nities of Italy: or, like the present government (^.England, 
k may coml»ne the three prin(H[:4es. 

Tte high audiority which has been often quoted* in &vour 
of the last mentioned form, may be allowed its full wdght, 
without impugnmg the obvious position, that the whole power 
wfaic^ is conceded to an hereditary monarch, may be vested 
by a democratic republic in an elective magistrate, and all 
the benefits derived bom it, enjoyed without the dangers 
attending hereditary succession. 

If an hereditary monarch abuses his power, the people 
s(^mn obtain relief without insurrection ; and thus, between 
the ambition of princes on the one side, and the sense of injury 
on the other, the peace of the country is constantly endangered. 
If the monarch be elected for life, a young aspiring prince may 

* Cicero dc Republica. 
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12 INTRODUCTION. 

continue the grievances of the state for a l<nig time, and uidees 
there be an exfH'esd provision for deposing him, the chiMce of 
another in his plac^, would involve the v^hole body in tumult 
and disorder. . 

The power of choonng another supreme magistrate at the 
end of a reasonable time, obviates these objections. The 
substantial difference between a mixed mcHiarchy and a 
repubUc formed on a proper distribution of powers, is therefore 
confined to the term of service of the supreme magistrate. 

The powers of every government are only of three kinds; 
the legislative, executive, and judicial.*- This natural division, 
founded upon moral order, must be preserved by a careful 
separation or distinction of the powers vested in different 
branches. . If the three powers are injudicioudy blended; if 
"^ for instance, the le^lative and executive, br the executive 
and judicial powers are united in the same body, great dangers 
may ensue, and the effect would be the same, whether such 
powers are devolved on a single magistrate or on several. In 
the wise distribution of these powers, in the applicaticm of 
suitable aids and checks to each, we may attain the optime 
consHtuta respublica^ which is the object of gimeral desire and 
admiration. 

It has been reserved for modan times and for this side of 
the Atlantic, fulTy to appreciate and soundly to apply the 
principle of representatbn in government The advantages, 
which occasionally arise to an individual, of being able to 
commit his cares and concerns to another, who in the ex<»'cise 
#8uch authority is considered as the principal himself, are 
elevated and ennobled by being transferred to the concerns of 
a» entire community. Without the repre^ntative principle. 
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one of two consequences must follow ; either the whole body 
must b6 assembled and act together, or a few, who may have 
possessed themselves of sufficient force, will undertal^e to 
dictate and give laws to the whole. But a wise people sees 
and dreads its own danger in large assembhes* Experience 
tells th^m . that* they cannot trust themselves when thus 
collected together ; that sudden bursts of feeling are likely to 
predominate oyer their own judgment ; that facts and causes 
are often misrepresented or misunderstood, and the deUberate 
judgment, which alone ought to be solely exercised, is over- 
powered by unaccountable excitement and precipitate impulse. 
It was forcibly said in reference to the popular assembCe&of 
Athens, that if every Athenian were a Socrates, still every 
Athenian assembly would be a mob^ 

A people sagacious enough to discover this imperfection in 
itself, avoids the danger by selecting a suitable number to 
act for it, upon full consideration and with due caution ; and 
while it authorizes them to express what are to be ccmsidered 
its own sentiments, it gives to that expression the same effect 
as if it proceeded immediately from itsdf. The virtue of this 
salutary principle is impaired if it be divided. If it extend only 
to a part of the government ; if there are other component parts 
which have an equal or superior power, independent of the 
representative principle, the benefit is partial. 

In En^and, of three co-ordinate parts, one only is supposed 
by the constitution to represent the authority of the people, and 
at what time this r epresentatipn was introduced among them, 
is not clearly settled, by their own jurists and antiquarians. 
That it existed before the Norman Conquest in some fomi, 
now not exactly ascertained, is indeed agreed; but on the 
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14 INTRODUCTION. 

», 
subversion of the Saxon institutiQi^ effected by WilUam^ the 

practice was, at least, sus^nded until the reign, of Henry UI. 

The prorindal constitutioni? of America were, with two 

exceptionis, modell^ with some conformity to the En^ish 

theory; but the colonists of Rhode Island and ProvideDce 

Plantations were empowered to choose all their officers, 

legblative, executive, and judicial; and about the same time a 

dmilar charter was granted to Connecticut *^And thus,^' 

complains Chalmers, a writer devoted to regal princq)les, 

^a m^re democracy or rule of the people was estabtiidied. 

^^ Every power deliberative and active vms mvested in the 

'^ freemen or their delegates, and the supreme executive magis- 

*^ trate of the em^nre, by an inattention which does Uttle honour 

"to the statesmen of those days, was wholly e3i;cluded.*^ He 

expresses his own doubts whether the king had b, ri^t to grant 

such charters.* 

But, although in all the other provinces, the charters were 

originally granted or subsequently modified so as to exclude 

the principle of representation from the executive d^artment, 

these two provinces, at the time of our revolution, retained it 

undiminished. The suggestion of the full unqualified extenacm 

of the principle of representation may therefore be justly 

attributed to the example of .Rhode Island and Connecticut, 

which, when converted into States, found it unnecessary to alter 

the nature of their governments, and continued the same forms, 

in all respects, except the nominal recognition of the king^s 

authority, until 1818, when Connecticut made some minor 

changes and adopted a formal Constitution. Rhode Island, 

/ * Pditical Annals of the British Colonies. 
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INTRODUCTION. 15 

however, is still satisfied with the charter of Charles 11. fix)in 
which it has been found sufficient to expunge the reservation of 
allegitoce, the required conformity of its legblative acts to tho3^ 
of Great Britain, and the royal right to a certain portion of gold 
and silver ores, which happily for that state, have never been 
found within it 

. As representation is sometimes partial in respect to the pro- 
portion of the powers of government to be exercised, so it is 
sometimes confined to a portion only of those governed. In 
tlris respect it is peiiiaps still more objectionable. The power 
of electing the great officers of the state belonged in Venice to 
a few femilies; the people at large had no voice, and it was 
therefore indifferafit to the Venetians, whether they be6ame the 
subjects of France, or were ceded by her te Austria, or whether 
they continued to be governed by those in whose appointments 
they had not the least share. With us, refH'esentation is in its 
nature universal, but in practice there are some, exceptions 
which will be noticed in a subsequent place. They are few, 
and do Jiot unpair the principle. 

It is .not necessary that a constitution should be in writing ; 
but the superior advantages of one reduced to writing over 
those which rest on traditionary information, or which are to 
be collected from the acts and proceedings of the government 
itself, are great and manifest A dependence on the latter 
IS indeed destructive of one main object of a constitution, 
which is to check and restrain governors. If the people can 4t^ 
only refer to the acts and proceedings of the government to ^ 
ascertain their own rights, it is obvious, that as every such act 
may introduce a new principle, there can be no stability in the 
government. The order of things is inverted i what ought to 
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be the inferior, is placed above that which should be the 
isup^rior, and the legislature is enabled to alter the. constitution 
M its pleasure. 

This.is admitted by Einglish jurists to be the case in respect 
to their own constitution, which in all its vital parts may be 
changed by an act of parUament ; that is, the king, lords, and 
commons may, if they think proper, abrogate and repeal any 
existing laws, and pass any new laws in direct opposition to 
that which the people contemplate and revere as their ancient 
constitution. No such laws can be reristed or disobeyed by 
the subject, nor declared void by their courts of justice as 
unconstitutional. A written constitution which may be 
enforced by the' judges and appealed to by the peqple, is 
therefore most conducive to their happiness and safety. 

Vattei* justly observes, that the perfection of a state, ^nd' 
its^ aptitude to fulfil the ends proposed by society, depend on 
its constitution — the first duty to itself* is, to form the best 
constitution possible, and one most suited to its circumstances ; 
and thus it lays the foundation of its safety, permanence and 
happiness. But the best constitution which can be filmed 
with the most anxious deliberation that can be bestowed upon 
it, may, in practice, be found imperfect and inadequate to 
the true interests of society. Alterations and amendments 
then become desirable — ^the people retains — ^the people cannot 
perhaps divest itself, of the power to make such alterations. 
A moral power equal to and of the same nature with that 
which made, alone can destroy. The laws of one legislature 
may be repealed by another legislature, and the power to repeal 

'^Bookl.ch.S. 
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INTRODUCTION. 17 

tbem camiot be withheld by the power that eaacted them. 
So the people may, on the same piincijde, at any time alter or 
abolish the constitntion they have formed. This has been 
lirequently and peaceably done by several of tiiese states once 
1776.* If a particular mode of effecting such alterations has 
been agreed <h), it is mo^t convenient to adhere to it, but it is 
not exclimvely binding. We shall hereafter see the careful 
provision in this respe(^, contained in the Constitution of the 
United States, aifid the cautious and useiiil manner in which 
it ha£ hitherto been exercised. Indeed it is a power which, 
although it cannot be denied, ought never to be used without 
an urgent necessity. A good constitution is better understood 
and mcN:e highly valued, the longer U continues. Frequent 
changes tend to unsettle public opinion, and in proportion to 
the facility with which they are made, is the temptation to 
make tbeau The transactions in France^since the year 1791 
lupport th^se remarks. 

The history of man does not present a more illustrious 
monument of human invention, sound political principles, and 
judicious comhinadons, than the Constitution of the United 
States. In many other countries, the origin of government has 
)i)een vaguely attributed to force, or artifice or accident, and 
the obscurities of history have been laboriously developed to 
trace the result of these supposed causes. But America has 
distinctly presented to view the deliberate formation of an 
independent government, not under compulsion, or by artifice, 
or chance, but as a mean of resisting external force, and with 



• New Hampshire, New York, Pennsylvania, Delaware, South Carolina, 
€peorgi% and Connecticut, have altered their constitutions since that period. . 
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18 INTRODUCTION. 

a full and accurate knowledge of her own rights, providing fer, 
and securing her own safety. It is not, however, intended to 
assert that this instrument is perfect, although it is deemed to 
approach as near to perfection as any that has ever been formed. 
If defects are perceived they may readily be accounted for. 

Great and peculiar difficulties attended its formation. It 
was not the simple act of a homogeneous body of men, rither 
large or small. It was to be the act of many ]ndq)endent 
states, though in a greater degree ^ act of the people set in 
motion by those states ; it was to be the act of the people of 
each state, and not of the people at large. The interests, the 
habits, and the prejudices of the people of the different states 
were in many instances variant and disomilar. Some of than 
, were accustomed chiefly to agriculture, others to commerce; 
domestic slavery was reprobated by some, by others it was 
held lawful in itself, and ahnost necessary to their existence. 
Each state was naturally tenacious of its own sovereignty and 
independence, which had been expressly reserved in their 
antecedent associaGon, and of which it was still meant to 
retsdn aU that it did not become unavoidably necessary to 
surrender. Different local positions and different interests were 
therefore the sources of many impediments to the completion 
of this great work, which at last resulted in the combination of 
mutual and manly concessions: the representatives of each 
state, deeply impressed with the necessity of giving strength 
and efficiency to their umon, yielded those points which by 
them were deemed of inferior magnitude. That every state 
should be fully satisfied was scarcely to be expected ; but evely 
state was bound to consider, that not its own peculiar interests 
cmly, but those of the whole were to be regarded, and that what 
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might be sui^posed to be particular sacrifices, were compensated 
by the general advantage, in which they were to participate. 

The constitution thus became the result of a Uberal and 
noble sacrifice of partial and inferior interests, to the general 
good ; and the people, fonned into one mass, as citizens of the 
Union, yet still remaining distinct, as citizens of the difierent 
states, created a new government, without destroying those 
which existed before, reserving in the latter, what they did not 
surrender to the fcurmer, and in the very act of retaining part, 
conferring power and dignity on the whole. 

It will contribute to a proper understanding of the nature 
of this government, to consider the political situation of the 
country and its colonial dependence on Great Britain, before 
the great event of its final separation. 

An explanation of the legal nature of colonies in general, 
will nc^ only serve as an introduction in this view, but will be 
useful to the student, as the United States, possessing vast 
tracts of uncultivated land, are in the constant habit of f(Mining 
colonies therein, under the appellation of territorial govern- 
ments. 

A colony is a pcnrtion of the population of a country, dther 
expressly sent or permitted to go to a distant place for the 
purpose of forming a dependant, political body. Dependance 
necessarily enters into the description of a colony, for a body 
of men may emigrate, either with the view of uniting themselves 
to a foreign community, or of setting up a government of their 
own, in neither of whidi cases would the parent countiy be 
bound to protect them, or be entitied to interfere with their 
internal government or control their trade. 
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The Greeks, the Carthaginians, and tb^ Romans, establi&bed 
numerous colonks, sometimes of a militaly nature, to sectire 
distant conquests, but more generally of a civil kind and for 
commercial purposes, or to furnish an outlet for a supers 
abundant population. In the former instance, the removal ^was 
compelled, in the two latter voluntary, but in all, the parent 
country retained and exercised certain rights ov^ her colonists, 
founded on the express orimiJied engagement to protect them. 
The colony always continued so much a part of the peurent 
country that, if she entered into war, the colony was rendered 
a party to it, and an attack upon the lutter, without any hostile 
declaration against the parent, was held to be an attack upon 
flie parent. 

This relation produced certain consequences which were 
considered beneficial to both. The internal administration of 
the colony was^ either immediately directed by the parent state 
or subjected to her revisbn, and its tirade wus ei^r confined 
to theif mutual intercourse, or sparingly alloNved to be shared 
with other countries. 

We are not clearly informed, in what manner a revenue for 
the benefit of the parent state was extracted fitwn tliem. In 
some mode it was probably attained, since it is reasonable that 
those wIk) receive protection out of the public purse, should 
proportionally contribute to the public expense. One important 
political feature in these institutions is, that the members of the 
parent state are entitled to participate in the civil rights of the 
colony. An Athenian was received as a citizen at Crotona, 
and a Corinthian at Corcyra; and vice versa^ tiie colotiist 
continues a subject or a citizen of the parent state. A 
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Frenchman or an Englishman, bom in either of their cok)nies, 
is a natural born subject of the country from wlHch his ancestors 
migrated.* 

The Ronums Tsdaae made some distinctions on this sui:gect, 
which did not Icmg continue, anci are now merely interesting 
as a matter of history. 

But a stranger who jcuned a colony, gained only those 
rights which would have s^pertained to him in the parent 
country, and hence if an alien cannot bold lands in the United 
States, he cannot, without an express le^sktive diiEpensation, 
hold land in any cS our territories where the feudal tenures 
prevail. 

There are instspices in ancient history of cblonbs incrtosing 
in population and strei^th so as to send out new colonies to 
adjacent territories, who still however, partook of the original 
relation to the parent country, and there also are examples of 
Greek colonies, when they had beco^ie pc^ulous and strong, 
throwing off thdr subjugation to the states from wMch they 
sjming. 

With us it is a standing and a sound rule, to erect our cok> 
nies into states, and receive them into the Union as soon a^ 
they acquire a sijrfficient popidation; a subject to which we 
shall again have occasion to advert 

The discoveries ma^ m America by Europeans, being 
considered as conferring an exclusive right of occupancy on 
tfie sovereign under whose authority they had sailed, various 



* *t%e only exception that occurs with us is, as to the right of the inhabitttiit 
of a territory to m ai n tain an action against a dtizen of one of the states^ in 
the United States' courts, but tins is owmg to the particular structure of the 
Judiciary system of the United States. 
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parts of this continent were appropriated by the British crown 
to the establishment of colonies ; , sometimes by extensive 
grants to favoured individuals^ sometimes by encouraging 
settlers at large, reserving the geircral domain to the crown. 

Hence two sorts of provincud governments ensued. 1 . Those 
denominated Royal Grovemments, in which the executive 
officers were appcnnted by the aK>wn, but the legislative power 
was vested in the people, subject however to the control of the 
king in council. This form prevailed in those provinces where 
the general domain continued in the crown until it was, fitnn 
time to time, gra&ted to the settlers. 2. Prqmetaiy Crovem- 
ments, where a lar^e territory was at once granted by the 
crowii to one (»r more individuals. 

Of the latter, Maryland granted to Lord Baltimore, and 
Pennsylvania to William Penn, are instances; it likewise 
embraces the provinces of New England, as the territory was 
collectively termed, which was afterwards subdivided «ato 
New Hampshire, Massachusetts, Rhode Island and Providence 
Plantations, and Connecticut New Jersey, North and South 
Carolina were also granted to private companies. Charters 
were granted by the dififerent monarchs, more or less liberal in 
their terms, but all founded on the general relation of subjection 
to the crown, sometimes expressly declared, but omitted in 
others from a conviction that it was unnecessary. 

In some of them the power of legislation was uncontrolled 
by the parent state. In others, the laws that were passed 
were to be transmitted to England, and if disallowed by the 
king in council, they lost their force ; but until his disapprobation 
was announced, they were binding on the colony, if enacted 
according to their respective charters. In most of the colonies. 
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appeals were allowed to the same authority, from the decisions 
of the highest provincial tribimals. There is no reason to 
believe that these appeals were in general otherwise decided 
* than the justice of the case required ; but the power of rqecting 
the acts of the legislature, was sometimes capriciously exer- 
cised. It may perhaps have been deemed expedient by the 
English ministry, to keep alive the sense of colonial dependance 
whenever the charter afforded the opportunity. 

In general the courts of Vice Admiralty were retained 
under the direction of the crown, who appointed the judges 
of th^fn and exercised exclusive jurisdiction as well in 
relation to the proper -subjects of maritime jurisdiction, as *the 
collection of so much of the revenue as arose fit)m trade, the 
exclusive power of regulating which was uniformly understood 
to be reserved. Little direct commercial intercourse was 
allowed between the colonies and any other than the British 
dominions : their mutual or ' internal commerce 'and their 
manufactures, were seldom interfered with, yet one or two 
regulations calculated to promote the interests of ^gHsh 
manufactures, were justly complained of, although they were 
peaceably submitted to. 

But, {or a long time. Great Britain abstained from imposing 
internal taxation. On some great public exigencies, when 
their own safety was endangered, the colonists spontaneously 
rendered assistance to the extent of their ability, and with 
these filial efforts, and with the revenue derived from imposts 
on trade, the parent country appeared to be satisfied. But at 
length the increase and prosperity of the colonies suggested 
to the ministry, the idea of a new. contributory fimd, to be 
subject to their own power and not to be dependent on 
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vohintary grants. The princi[de that the ri^t of taxation 
depends on representation, one of the greatest beauties in the 
ancient constitution c^ England, thou^ now reduced almost 
to a shadow; was disregarded, or the British subject was* 
supposed to have suspended his claim for it, by residence in 
a distant colony. The chartered ri^ts, which in the reign of 
the Stuarts had been frequently tran^led on, were again 
set at nought, and a scheme of internal taxation was adopted, 
which it was supposed mi^ be easily enforced, and would 
gradually introduce a S3rstematic extractbn of internal revenue. , 
Stamp duties were imposed on most of the instruments in 
common use, and were to be paid to officers appointed by 
the crown. But the peofde of America were too sagacious 
not to perceive the danger of submitting to the first inroads 
upon their rights, and too firm not to resist them. By a 
^ultaneous impulse, from one end of our continent to the 
other, a concerted abstinence from tbe use of stamps and the 
resignation of many of the officers employed, the measure was 
rendei;ed impracticable. 

The common danger suggested the idea of an union |br 
common defence. A precedent for a congress of the provinces 
was not wanting. In the year 1753, deputies fiom several 
of them had assembled at Albany for a different purpose. 
The apprehensions of a war between France and Ghreat 
Britain, in which, as we have already observed, the colonies^ 
of each would be necessarily involved, led to this assembly, 
the object of which was to increase the means of defence by 
forming an union of the provinces. The plan was disapproved 
by the British ministry, because it was apprehended that it 
might produce a concert of measures opposing the supremacy 
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of the mother country.* In 1765, the objeet of a congress 
was still defence, but against an enemy of a different descrip* 
tion; against the invasion of a ministry supported by actis of 
parliament which they could procure at pleasure. Rem(m- 
strance and entreaty were, howewr, the only weapons wielded, 
and these, combined with the practical opposition eveiy where 
experienced, produced a change in the ministry and an 
abandonment of the measure. But although the law was 
repealed, the ministry thought > it expedient to assert by a 
declaratory act, the right to bind their colonies, by acts of 
parliament, in all cases whatever ; a declaration disregarded 
by the cobnists, who now began to feel their own piower, 
till it was endeavoured to be enforced by the imposition of a 
duty on tea, glass, and a few other articles, expressly for the 
purpose of raising a revenue to defray part of the colonial 
expenses. The spirit which had Been raised was not however 
easily allayed. The same indications of resistance were now 
renewed, but the military force in this country was increased 
'by detachments from .the regular army in Great Britain — 
and the ministry avowed a determination to persevere. • 
Another congress was convened, and a second course of 
comi^aint and supplication, unavailingly pursued. The 
language was still that of faithfiil, though injured subjects: 
their grievances were imputed not to the monarch, but tp hj3 
ministers — and in the ardent expressicms of hope that they 
should not be deprived of the rights enjoyed by their felloiv 
subjects, they admitted their own subjection. Even aficr 



• Marshall's Life of Washington, Vol. I. p. 300, Vol. II. p. 90. 
4 
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the fatal blow was struck at Lexington in 1775, and the 
whole country was* in arms, the most dutiful language of 
subjects towards a sovereign was retained. But this incon- 
gruity ceased, when the people, perceiving no relaxation 
of the efforts to subdue them, boldly resolved to throw off a 
yoke too heavy to be borne, and no longer contenting them- 
selves with claiming the rights of British subgects, asserted 
those of independent man. 

By this great measure the congress of provinces became 
at once the congress of. so many sovereign states-entitled 
to places in the catalogue of nations; and a meeting of 
humble, complaining colonists termbated in the formation of 
an empire. 

It soon was fouiid expedient to devise some explicit form 
of association, by which the powers granted to the congress 
or retained by the new states, should be distinctly ascer- 
tained. Articles of confederation were therefore pr^)ared, 
(and with the exception of one state, which, however, 
afterwards came into them,) speedily adopted, by which 
the United States were formed into ^ a federal body, with 
an express reservation to each state, of its freedom, sove- 
reignty and independence, and of every power, right, and 
jurisdiction, not expressly delegated to the United States 

in Cpngress assembled. The federal powers were declared 

ft 
to be those of making war kad peace, coining money and 

i^uing bills of credit, establishing courts of admiralty, btulding 

and equipping a navy, ascertaining the number of men to be 

raised for the army, making requisitions on each state for its 

quota, regulating the trade and managing all affairs with the 
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Indians, establishing post-offices, and some other matters of 
less importance; but for many of these, even for agreeing on 
the number of ships to be built, and the appointment 6f a 
commander in chief of* the army or navy, the consent of at 
least nine states, in congress assembled, was requisite. 
From this outline it is obvious that the congress. still continued 
in a great degree dependent on the individual states, which 
alone possessed the means of raising supplies. The power 
to coin money, when it did not possess the bullion, to emit 
bills of credit wh6n it had no funds to redeem them, was 
purely nominal. Even the expenses of its own members, 
were tp be defrayed by the respective states which sent them, 
and which retained the dangerous power to recall them at 
pleasure. Yet such was the fervour of freemen engaged in 
a common cause, that, while the war continued, tl^e mere 
recommendations of congress carried with them the force 
of mandates, and it was not until after the peace of 1783, 
that the necessity of giving to the head of the union the 
means of supporting its own government was universally felt 
and acknowledged. After some ineffectual substitutes had 
been proposed, a convention of delegates from the difierent 
states was assembled at Philadelphia in 1787. The members 
were appointed by the legislatures of the respective states. 
The result of their deliberations was again to become a 
matter of recommendation which required the assent of the 
people to give it effect It was cdmmunicated by the con- 
vention to congress, and by congress to the several legislatures, 
in order to be submitted to a convention of delegates chosen 
in each state by the people. This course, which had been 
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|M . recommended by the general convention itself, eventuated in 

its final adoption by all the statest But the assent of nine 

: was sufficient for its commencement, and on the 2d of July, 

1788, congress was informed, that nine states had adopted it. 
On the 13th of September, they fixed the time for the appcnnt- 
ment and meeting of electors, and '' commencing proceedings 
under the new constitution.^' 
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CHAPTER I. 



THE CONSTITUTION OF THE UNITED STATES. 



The government, formed under the appellation of the United 
States of America, is declared in the solemn instrumrat 
which.is denominated the Constitution, to be ^ordained and 
established by the people of the United States, in order to form 
a TtKxre perfect union, establish justice, insure domestic tran- 
quility, provide for die common defence, promote the general 
welfere, and secure die blessings of liberty to themselves and 
their posterity." 

In this distinct exposition of principles, most of which are 
common to all freemen^ and some peculiar to the situation of 
our coimtry, we perceive 'the motives, and are guided in the 
construction of the instrument We find the intention to create 
a new political society ; to form a new government which the 
necessities and danglers of our country loudly required. The 
imperfect and inefficient confederation of 1779, is intended to 
be abandoned. The states are no Icmger to be known to 
each other merely as states. The people of the states unite 
with each other, without destroying their previous organization. 
They vest in a new government, all the powers necessary for 
the attainment of the great objects to which the states separately 
or confederated, had been found incompetents; They reserve 
to the state governments, or to themselves, only what is not 
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necessary for the attainment of those obgects. In all other 
respects the sovereignty of the states is unaltered. The obliga- 
tions of duty and allegiance td them are not impaired ; but in 
all those instances which are within the sphere of the general 
government, the higher obligations of allegiance and duty to it, 
supersede what was due to the state governments, because 
from the nature of the case they cannot be co-equal. Two 
governments of concurrent right and power cannot exist in one 
society. Superiority must, therefore, be conferred* on the 
general government, or its formatbn, instead of promoting 
domestic tranquillity, would produce perpetual discord and 
disorder. 

The principles of this constitution to be thoroughly under- 
stood should be frequently contemplated. The composition of 
such a government presents a novel and sublime spectacle ii^ 
political histofy. It 'is* a society, formed not only out of the 
people of other societies, but in certain parts, formed by those 
societies themselves. The state is as much a member of the 
Union^ and forms as much a part of the greater society as the 
people themselves, yet the state does not enter into the Union 
upon federate principles; it does not send representatives in 
the nature of federal delegates, or ambassadors ; it cannot, at 
its own pleasure, increase or diminish their number. When 
the appointment is made, the person appointed becomes. an 
officer of the United States, not of the state which sends him, 
and he is not politically responsible to his immediate constituent. 
In one case only is a vote taken by states, and the imme- 
diate representatives of the people, in that case, represent the 
state. 

It will be seen that in some cases a state has the right to claim 
the aid of the judicial power of the Union, and in all, it is bound 
to support the legislative and executive acts of the general 
government when qonsistent with the constitution. As therefore 
it is neither a stranger, nor properly speaking a confederate, 
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it seems to follow that it must be considered as part of the 
greater nation, a term, which in the course of this work we 
shall chiefly use in reference to die United States, because 
although every political body, governed only by its own laws 
or internal, regulations, may be denominated a nation, yet 
the states, not possessing that absolute independence, cannot 
with full propriety be so designated. But a name is of little 
importance if the substance be retained ; and if Virginia or 
Pennsylvania are not known abroad as nations, it does not 
affect their power at home as states. In this relation every state 
must be viewed as eiitirely sovereign in all points not tramsferretd . 
by the people who compose it, to the government of the Union : 
and every exposition that may be givai to the constitution, 
inconsistent with this principle, must be unsound. The 
supremacy of the Union in all ^those points that are thus 
transferred, and the sovereignty of the state in aH those which 
are not transferred, mu^t therefore be considered as two 
co-ordinate qualities, -enabling us to decide on the true mode 
of ^ving a construction to the constitution. As different views 
have prevailed, different theories of construction have been 
formed. Some have contended that it should be construed 
strictly; others have asserted, that the most liberal construction 
should be allowed. By construction we can only mean the 
ascertaining the true meaning of an instrument, or other form 
of words, and by this rule alone ought we to be governed in 
respect to this constitution. A strict construction, adhering to 
the letter, without pursuing the sense of the composition, could 
only proceed from a needless jealousy, or rancorous enmity. 
On the other hand, a liberal construction may be carried to an 
injurious extreme ; concessions of power may be conceived, or 
assumed, which never were intended, and which therefore are 
not necessary for its legitimate effect The true rule therefore 
seems to be no other than that which is applied in all cases 
of impartial and correct exposition ; which is to deduce the 
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meaning from its known intention and its entire text, and to 
give efhcU if possible, to eweiy part of it, consistently with the 
unity, and the harmony of the whole. 

In many respects we have the benefit of the learned eluci- 
dations of judicial tribunals, and wherever the supreme court 
of the United States has pronounced its solemn decision upon 
ccmstitutional points, the author has ^adly availed himself of 
this irrefiragahle authority; but where a guide so cert^, cannot 
be found, recourse can only be had, to an anxious and serious* 
end^voor to display and expound, with truth and justice, the 
main* fealwes of a* constitution, which must always be more 
admired, as it is more considered, and better understood. If 
these examinations produce the same effect upon the reader, that 
they have upon the author, the attachment to it, of oqr native 
citizens, and its attractions to foreigners will be increased; and 
those who are now here, and those who may hereafter be here, 
will concur to venerate and support a government, eminent 
above all others in promoting the fi-eedom and the happiness 
ofman. 
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CHAPTER II. 



OP THE LEGISLATIVE POWER. 



The course proposed to be pursued, is first, to consider the 
l^i^tive power as it resides in the senate and hou^e of 
representatives; to. what extent the president participates in 
general le^lation, and his pow^ in conjunction with the 
senate relative to making treaties, with the operation and 
effect of treaties; we shall then proceed to those powers of 
general legislation which are implied by the Constitution^ or 
expressly enumerated, and conclude this head with a view of 
the restraints under which both the United States and the 
states severally, are constitutiotially placed. . 

The legislative power is vested in tiie congress of the United 
States, consisting of the senate and house of representatives. 
The first paragraph evinces that it is a limited government 
The term, ^'all legislative powers herein gsanted,^^ remind 
both the congress and the peofde, of the existence of some 
limitation. The introduction displays the general objects. 
The Constitution itself enumerates some of the powars of 
congress, and excludes others which might periiaps fall 
5 
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wkhia the general expressions of the introductory part 
These prohibitions are in some degree auxiliary to a due 
construction of the Constitution. When a general power 
ov^ certain objects is granted, accompanied with certain 
exceptions, it may be considered as leaving that general 
power undiminished in all those respects which are not thus 
excepted. 

. The value and effect of this proportion may be adverted to 
hereafter. 

The legislative body possesses witii us a great advantage 
over that of those countries where it may be adjourned or 
dissolved at the pleasure of the execctive authority. It is 
self-moving and self-dependent Although it may be convened 
by the executive, it cannot be adjourned or dissolved by it 
The time of its assembling is fixed by the Constitution, until 
wUdi, unless a law has been passed appointing an eariier 
day, or the president on extraordinary occaac»8 has thought 
proper to convene it, the (u^ion of the le^slature cannot com- 
mence ; but if in th^ opinion the public gpod shall require 
it, they may contimie uninterruptedly in sessi(»i, until the 
tenmnation of the period for which the jnembers of the house 
of repres^Ditatives are elected, and they may fix as early a 
time for the meeting of the next cmigress as they think proper. 
A nmilar principle prevails in all the state crastitutions, and 
it is only where it exists, that a legislature is truly independent 
It is as inc(»isistent with sound principles for the executive to 
suspend, at its pleasure, the action o{ the legislature, as for the 
latter to undertake to deprive the executive of its constkutional 
fimctions. 

But without a constitutional limit on its duraticm, it must 
be conceded, that a power in the legblature to protract its 
ovm continuance, woold be dangerous. Blackstone attributes 
the ottsfortunes of Charles I. to his having unadvisedly passed 
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an act to continue the parliament, then in being, till such 
time as it should please to dissolve itself, and this is one o( the 
many proofe that the much praised constitutio^ of that country 
wants the character of certainty. No act of ingress could 
prolong the continuance o( the legislature beyond the term 
fixed by the Constitution. 
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CHAPTJBR III. 



OP THE SENATE. 



The senate, on account of its more permanent durati(m and 
various functions, will receive our first attention. If the 
infusion of any aristocratic quality can be found in our Con- 
stitution, it must be in the senate; but it is so justly tempered 
and regulated by other divisions of power, that it excites no 
uneasiness. The moiiinds and safeguards with wluch it is 
surrounded must be violently broken down, before any political 
injury can arise from the senate. 

The senators are appointed from time to. time, by the 
legislatures of the different states ; but if a vacancy happens 
during the recess of the state legislature, the executive thereof 
may make temporary appointments until the next meeting of 
the legislature, which shall then iill such vacancies. 

The vesting this power in the state legislatures is the only 
material remnant of the federative character of the late 
congress ; but the delegates then appointed possessed the whole 
power; those now appointed, hold but a part of the powers of 
the general government It is recommended by the double 
advantage of favouring a select appointment, and of giving to 
the state governments, such an agency in the formation of the 
general g()vemment as preserves the authority of the former, 
and contributes to render them living members of the great 
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body;* Whether the appointment shall be made by a joint or 
a concuirent vote of the two branches, when the legislature of 
a state consists of two branches, as it now universally does, the 
Constitution does not direct The difference is, that in a joint 
vote, the members of both houses assemble together and vote 
numerically. A concurrent vote is taken by each house voting 
separately, and the vote of one receiving the assent of the other 
branch. 

The person appointed must be at least thirty years of age, 
have been a citizen of the United States nine years, and at the 
time of his election, he must be an inhabitant of the state by 
which he shall be chosen. The senatorial trust requiring great 
extent of information and stability of character, a mature age 
is requisite. Participating immediately in some of the trans- 
actions with foreign nations, it ought to be exercised by those 
who are thoroughly weaned from the prepossessbns and halnts 
incident to foreign birth and education. The term of nine 
years is a reasonable medium between a total exclusion of 
naturalized citizens, whose merits and talents may claim a 
share of pubUc confidence, and an indiscriminate and hasty 
admission of them, which might possibly create a channel for 
foreign influence in the national counciLt 

Each state, whether more or less populotis, appoints two 
senators — a number which would have been inconvenient, if 
the votes iq the senate were taken, as in the former congreira, 
by states, when, if the delegates from a state were equally 
divided, the vote of the state was lost; and wMch of course 



♦ Federalist, No. 62. The author avails- himself of the first occasion to 
quote this excellent work, to unite in the general homage that has been paid 
to it The letters signed Puhlius were the production of three enlightened 
statesmen, Jay, Madison, and Hamilton. Thef were collected and puhlished 
under the title^ of the Federalist, and contain the soundest principles of 
govenunentf expressed in tlic most eloquent language. 

tFedenai8t,No.62. 
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rendered an iHieven number preferable: but in the seimte, a 
numerical vote is taken in all cases, and the divinon of ofHnion 
among those who represent particular states, has no influence 
in the general result If the senate should be equally dirided, 
the casting vote is gived by the Vice Pre^^at, whose c*ce it 
is to pre^de in the senate. The equaUty of states in this respect, 
is not perimps d^aisiUe on the imncijde of representing the 
people, which ought always to be according to numbers; but it 
was the result of mutual concession and comjHoiQise, ia wMch 
the populous states, eiyc^mg the advantages of {HopcMrtioQal 
Bun^rs in the house of r^resems^es, by which they are 
enaUed to ccmtnd the interests of the smalter states, yielded as 
a con4>en8ation, the (principle of equality in this branch of the 
legudature, wUch «[^ys in most respects equal, in some respects 
greater powers. 

No other pditical league or community is kiiown to have 
possessed this wise adjustment of its capacities and qualities. 
In Europe, different states or cities have always stood as indi- 
iddual members o( the league, and the msy(»'ity whidi decided, 
was iSie majority of the league, not of the r^res^trtatives who 
attended. This onnposition of both is peculiar to our countiy, 
and has been found in practice, nether productive of schism 
nor deficient in energy. A perfect independence of sentiment 
has been uniformly manifested by the members, and great 
supmority to k)cal interests and impressions, particularly 
sought for in the senate, has always been found there^r 

It may not be impn^r to observe in this place, that some of 
the state legislatures appear to have viewed the relative duties 
of the senators' whom they have appointed, in a more restricted 
tight than it is apprehended the Constitution implies. It seems 
to have been supposed that the senators were bound to obey 
the- directions of the state legislatures, and tlie language of 

some resolutions has beeq, that the senators be ^^infitriicted,^^ 

* 

and the members of the house of representatives from the 
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particular states ^^ reqnested,^^ to make or support certain pro- 
positions. But surely the opkiicHi is ^rroiieoiffi. A senator is 
no more bound to obey the instructions of the state legislature, 
in oppositicm to his own judgment, than a representative t)f the 
people in the other house, is bound by the occasicmal instrao- 
tions of his constituodts. Tfaey are both elected for the purpose 
of freely and hcmestly exercising their own judgments according 
to the best of their capacities. 

The moment they take their seats, they commence the task 
of legislating for the Union, including the state from which they 
ore delegated, whose peculiar interests and de8ires,it may often 
^ be necessary to postpone to the general benefit On the con- 
trary, the state c(mtemplates and urges its own interests; its 
inhabitants or the electf»:al sections of its inhabitants, in like 
mann^, ccmsider and pursue theirs, and it is perfectly proper 
that they should be represented to and Meetly pressed iqx>n, 
the persons so delegated But the powers spid the duties of 
those dde^tes are essentially altered if such requests are 
converted into binding instructions. In respect to senators, 
the impropriety of the measure seecos peculiarly striking. If 
one state possesses a right to direct the votes of its senatcns, 
every other state must have the same right, and if every state 
were to exercise sUch right, no portion of the legislative power 
wodd really reside in the senate, but would be held by the 
states; thus relapsing, into the principles of the old copfedera* 
tion, or falling into something worse. 

The appcHutment of a senator is for six consecutive years, 
but if a vacancy happens, an appointment i? made bjr the 
executive of the stat^, far the proportion of the term of service 
which remains. Under the direction of the Constitution, the 
senatcnrs were at th^ first meeting divided into three classes: 
the seats of those of the first class to be vacated at the end d* 
two years, of the second class at the end of four, and of the 
third at tiie end of six years ; the reason of which was, that the 
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senate should always continue a permaneot body. The house 
of representatives, at the expiration of two years is at an end: 
a new house, though it may consist of the same members, th^ 
succeeds; but the pubUc service requires, for many purposes, 
that there should always be a senate. In executing the direc- 
tions of the Constitution, it was so arranged, that two senators 
from the same ^tate, should not go out at the same time. 

The senate at first sat with closed doors, but it was after- 
wards conceived to be more conformable to the genius of a free 
country, that the deUberations of both the legislative bodies 
should be openly conducted, with the exception, however, of 
its consideration of treaties and appointments to offices on the 
President's nomination. 

On these points, their deUberations would be very impro- 
perly exposed to public notice ; the national interest is better 
promoted by waiting for the result 

A majority of the senate constitutes a quorum; that is, a 
majority of the members of the senate, not a majority of the 
states. The power of legislation might therefore be suspended 
by the vnlful absence of a majcnity ; but what effect this would 
have on the government, in other respects, wl\ hereafter be 
considered. 

In respect to the single function of legislation, a deep and 
serious discussion might be had on a point which has not yet 
occured, and it is ferventiy hoped may never arise in this coun- 
try. If the legislatures of a majority of the states were to omit 
or refuse to appoint senators, the question would be, whether 
the majority of. those who were actually in office, excluding 
from the computation the number to which the non-appointing 
states were entitled, would be sufficient, within the spirit of the 
constitution, to uphold the legislative power. It is sufficient to 
state, without presutning to decide the question. 
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CHAPTER IV, 



OP THE HOUSE OP REPRESENTATIVES. 



The -house of representatives was founded on the princ^le^ 
of the representation of the people ; yet not purely and 
abstractedly, but with as much conformity to it as was 
practicable. 

It is composed of representatives of the people of the several 
stsites, not of the people at large ; and in tlus respect there is 
still something of a federative quality. If the whole had been 
thrown into one mass, it would certaitily have been more con- 
sistent with a full representation of the entire people, but tnany 
would have been the objections to it It would have been 
desirable that the qualifications of the electors should be 
uniform, but considerable variety of opinion ^uid practice in 
this respect exists. In some states, the system of universal 
suffiage prevails; in others a freehold or other estate is recpiired 
of more or less value. Residence for a longer or shorter time 
is requisite in different states, and when the constitution was 
framed, different qualifications were required in two of the 
states for electors of the different branches of the legislative 
body. The people of each state were -naturally attached to 
their own institutions, and would xmwillingly have surrendered 
them in favour of others. Indeed, if the qualification of 
property had been required, the people of those states wherein 
6 
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universal suffrage was established, would probably have refused 
altogether to accede to the Union. 

Again. If the representatives were to be all chosen by a 
general ticket, the consequences would be that thousands of 
voters must give their suffrages in favour of persons of whom 
they had no knowledge. If it was reqmred that the candidate 
should reside in a particular district, the inhabitants of Georgia 
would either have to select a resident of Massachusetts on their 
own judgment, or implicitly follow the suggestions of the voters 
in Massachusetts. 

Under these difficulties the principle of exact representation 
was necessarily abandoned, and in lieu of it, representation was 
apportioned among the several states. The medium of not 
IMNre ihan one rei»resentative for dO,000 ialiabitantst was fir^ 
agreed on^ and is a fundamental part 6( the system by wtaeb 
the inhabitants of every state, although it might possess a 
fractional part however large of 30,000, consented to relinquish 
the benefit (tf the ultra munber^ But every state is to be repce- 
seated ; and if any cme should by casuakiea be reduced below 
that number, she is still to have gb/b represeotativey as i^ will 
still retain two members of the senate.* 

At one time it was conceived by congress^ that without 
invadiog the constitutton, the principle of apportiofitment mi^t 
be vefcurmed to advantage. The object was U> prevent the toss 
in the number of representatives arising from the fraetional 
parts. 

With a sound political view to retain the just relation of 
rejfHresentatim to numbers^ it is provided in the Constitution, that 
within tk^e years an actual enumeration should be made of 
|he ildiabitants of the United States, which diould be repeated 

* In tlie articles of confederation it was ako a fandaimentcl proinuoii>tliat 
eack state should have one Tote^ (art. iv,) and the was niade an expre» 
•ondltion in the instructions given by the state of Delaware to its delegates 
in the convention of 1787. 
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ev^iy ten years* In fixing the number of the first house of 
p^resentatives, the population ifiras estimated, not ascertainedL 
When the cecflus, (as it is now coamionly tenned,) was taken 
in 1790, it appeared that, tn many states, there would be 
considerable firaotional parts, which, wtetber the quotient was 
fixed at 30,000, or a greaternumb^, would be unrefwesented. 
To increase the number of the house of representatives as far 
as the constitution would permit, was debated most conducive 
to the public security, against the preponderancy of executive 
influence, which however was denied and resisted by a 
considerable nunority. A bill, after great stru^les, passed 
both houses, which it seems difficult to teconcile to the Con- 
stitution* • 

The whole number of inhabitants according to die recent 
census being ascertained, it was divided by 30,000, and pwH 
diuced the number of one hundred and twenty representatives, 
which were, in the first place, apporticwaed among the several 
states, until as many representatives as it would give were 
allotted to eadi. The residuary numbers were distributed 
among the states having the highest firactions. But the 
correct and independent mind of the illustrious man who 
then held the office of president, rejected the bill. It vras 
returned to the house of rei^resentatives, with the dbservation, 
that the Constitution had provided tiiat the number of repre- 
sentatives should not exceed one for 30,000, which is 
to be applied to the respective numbers of the states, and the 
bill allotted to eight of the states more than one for SOfiOO. 

As there was not a constitutional majority to pass it again, 
the effort foiled, and probably will never be renewed. An- 
other law was immediately passed, allotting one member 
to 33,000 ^habitants, which still left some fiactional parts 
unrepresented. 
The same objectioh also exists in the representative bodies 
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of states, where the apportionment is made among counties — 
but a state legislature possesses the power of enlarging or 
reducing counties, and of adding two or more together, 
whereas the United States have no power to alter the 
boundaries of a state, although they may ^ve their assent to 
an alteration by the state itselfl The enumeration, at stated 
intervals, as required by the Constitution is, like many other 
parts of it, deserving of praise both for its wisdom and its 
novelty. It is not to be found in the Constitution of any 
of the European governments, and if occasionally practised, 
it is not obligatory on them to continue it 

The census of Rome was directed by a law passed three 
hundred years after the commencement of the state — was 
occarionally intermitted, and finally abolished; but the 
institution itself was rather of a miUtary than a representative 
character. 

By conforming the representation to the actual number of 
citizens, as it is ascertained from time to time, the evils 
experienced in the country, to which, on account of its 
bearing the greatest resemblance to our civil polity, we so 
frequently allude, are avoided. The decline of population in 
some parts of England, and its increase in oth^:^, have pro- 
duced the xitmost inequality in the formation of their house of 
commons. London, which contains about one-seventh of 
the inhabitants of England, is entitled to send four members 
to parliament The inconsiderable united borough of Wey- 
mouth and Melcombe Regis^ containing seventeen hundred 
inhabitants, sends the same number. Manchester and Bir- 
mingham, two very populous towns, have no representatives, 
while the small deserted borough of Old Sarum, without a 
house or an inhabitant, is the vehicle thrbugh which two 
members obtain their seats ; the largest county in the kingdom 
smds only two. 
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Thus a rigid adherence to an ancient system of repre- 
sentation, which may perhaps have been not unsound at 
the time it was formed, is now productive of the grossest 
abuses. The name, tlie tegument are preserved, when 
the substance that ought to be enclosed, is aknost entirely 
gone. 

The beneficial effects of our system will appear by referring 
to the following tabular view, in which the increase of 
general population may be deduced from the increased number 

of representatives from most of the states. 

> , 

TABLE. 



STATES. 



New Hampshire - • - - 

Massachusetts 

Rhode Island - - - - 

Connecticut - - - - - 

New York - - - - . 

NewJersej^ - * - - ^ 

Pennsylvania 

Delaware - - - - , 

Maryland - ^ - 

Tirg^nia - - 

North Cut>lina ^ • . - 

South Carolina • - . . ^ 

Georgia ' - - - - 

Kentucky, (separated from Vu-einia^ 

in 1791) 5 

Vermont from (New Hampshire and > 

New York, 1791) J 

Tennessee, (from North Carolina, ? 

1796) S 

Ohio, (from a territory, 1802) 
Louisiana, (from a territory, 1812) 
Indiana, (fiim a territory, 1816) 
Mississippi, (from a territory, 1817) 
Illinois, (from a territory, 1818^ 
Alabama, Cfrom a territory, 1821^ 
Missouri, f from a territory, 1 822^ 
Maine, (from Massachusetts, 1822J 

Thritories sending Delegates* 
Michigan - - - 
Arkansas • • - . . 
Florida 



Number of BepresmtaUveB» 



1789. 



3 
8 
1 
5 
6 
4 
8 
1 
6 
10 
5 
5 
3 



1791. 



4 

14 

2 

7 

10 

5 

13 

1 

8 

19 

10 

6 

2 



1803. 



5 

17 

2 

7 

17 

6 

18 

1 

9 

22 

12 

8 

4 



1313. 



6 

20 

2 

7 

27 

6 

23 

2 

9 

23 

13 

9 

6 

10 



1823. 



6 

13 

2 

6 

34 

6 

26 

1 

9 

22 

13 

9 

7; 

12 



14 
.3 
3 
1 
1 
3 
1 
7 

1 
1 
1 
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^^ There is, however, one ancnxmly b our system with which 

^ 3|j we are sometimes r^ioa^d. The representative prcqpor- 

!^ ^kim ^^ made to depend on adding to the whole number of 

free peiBOQg in each state, inchidinig those bound to service 

for a term of years, and excluding Indians not taxedf three* 

fifths of all other persons, that is, that fifteen slaves shall 

be considered as equal in the ratio of rejnesi^Uation to nine 

f freemen. 

' 'M It would now be unseasonable and useless to consider or to 

answer the arguments on either side. It has been a^ieed to, 
and the question is for ever at rest 

It only remains to observe, that to guard against a refrac- 
tory disposition, should it ever arise in the legislatures of the 
states, in respect to the times, places, and manner of holding 
elections for senators and representatives, congress is em- 
powered at any time, to make or alter hy /at£7 such regulations, 
except as to the ylace of choosing senators. This exception 
was proper, as congress ought not to have the power of con- 
vening the state legislature at any other than its usual place 
of meeting. W^ have already observed, that when the 
Constitution was adopted, different qualifications were pre- 
scribed in some of the states for electors to. their different 
legislative branches. As the house of representatives is die 
most numerous .branch of the general legislature, it was 
judiciously provided that the electors of it should have the 
qualifications requisite for the electors of the most numerous 
branch of the state legislature. 

When vacancies happen, the executive authority of the 
state issues writs for elections to be bolden to fill them* 

Both the senate and house of representatives possess the 
usual powers to judge of the elections, returns and qualifications 
of their own members, and to punish them for disorderly 
behaviour, which may be carried to the extent of expulsion, 
provided two-Uiirds concur. 
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It hat not y^ been pMamly sM^ what most be tbe 
cBftcadedy beba?oar to kcar pimtriiment, nor what kkid of 
pimishih^t » to be inflicted^ but it cmmi be ddobted ihat 
iiMdbehaTioiiGr Ml of title wslte <^ the 
it b Mt in ^emkfOi would not fe}! within the meamag of the 

CoiK^UtiOBTr 

Ekpukion may^howetiBr, befe«ndtd on Grimbtubl conduct 
eommitted m any pkce^ and eilher before or after coavkticm 
in a court of taw. 

But a powec eKtendkig beyond thenr own precincts, and 
affecting others than thek own members, has been exercised 
by both houses, and has been decided in the supreme court to 
be constitut^naL 

It is a maxim in the {tactical application of government, 
that the public fimctionaries should be supported in the full 
exercise of the powers intrusted to them. Attempts to bribe or 
to ktifmidate them constitute oflfences against the pubMc. They 
amount to more than ccmtempts or breaches of privilege against 
the legtsktive bodies, and they undoubtedly subject the offend* 
ers to the nsasi course of prosecution and punidiment in the 
courts df law. But this fiability does not exclude the immediate 
jurisdiction of the legislative body, which is siq)ported by strmig 
considl^rationsof pnbtic pcdicy. The people are entitled to the 
utmost purity and integrity in the conduct of their r^resenta^ 
tives. The house is a guarcUan of the public interests in 
this re^)ect. It is its duty to make immediate inquiry as to 
any attend to assail the freedom or corrupt the integrity of 
any of its members. From the duty to inquire arises the right 
to punish ; it needs not to be devolved on the ordinary tribunals. 
It is true that no power to this effect '\s expressly given by the 
Constitution, nor does the judicial or criminal power given to 
the courts of the Ujtked States in any part, expressly extend 
to the infliction of punishment for such offences. But it is not 
therefore to be inferred that no such power exists any where. If 
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the courtB pf the United States would possess it by impIicatioD, 
there is no reason for refusing it to the legislative body itself, 
unless it should be discovered to be wholly inconsistent vnth the 
construction or nature of that body, or with some clause in the 
Constitution. But the reverse of the first position is the truth. 
It would be inconsistent with the nature of such a body to deny 
it the power of protecting itself fix>m injury or insult * If its 
ddiberations are hot perfectly free, its ccxistitu^its are 
eventually bjured. This power has never been denied in any 
country, and is incidental to the nature of all legislative bodies. 
If it possesses such a power in the case of an immediate insult, 
or disturbance preventing the exercise of its ordinary functions, 
it is impossible to deny it in other cases, which although less 
immediate or less violent, partake of the same character, by 
havmg a tendency to impair the firm and honest discharge of 
public duties. 

Those clauses in the Constitution which provide that the trial 
of all crimes shall be by jury, in the state and district where the 
offence has heeh committed, are ev^ to be held sacred — but it 
would be doing violence to them to carry them further than the 
plain meaning, that trial by jury shall be preserved in criminal 
prosecutions in the ordinary courts; otherwise it would be 
impossible to support the jurisdiction given to the senate in cases 
of impeachment, wherein no trial by jury takes place. It 
appears then that this impUed power of punishing what are 
termed contempts and infringements of the privileges of the 
houses, is in reality the useful institution of a summary jurisdic* 
tioa for the pmushment of offences substantially committed 
against the people, and that it is correctly deduced fix)m the 
Constitution. 

The following express provisions, which require no elucida* 
tion, are inserted to close this part of the subject — 

A majority of each house shall constitute a quorum to do 
bu^ess, but a smaller number may adjourn fix)m day to day 
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am) may be authorized to conqpel the attendance of absent 
members in such manner and under such penalties as each 
house may provide. 

Neither house without the consent of the other shall adjourn 
for more than three days, nor to any other place than that m 
which the two houses shall be sitting. 

jEIach house shall keep a journal of its proceedings^ and from 
time to time publish the same, exceptmg such parts as may in 
their judgments require secrecy, and the yeas and nays of the 
members of either house shall, at the desire of one-fifth of 
those present, be entered oa the journal. 
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OF THE PRESIDENTS PARTICIPATION IN THE LEGISLA- 
TIVE POWER. 



The preindent partakes of the legislative power under wise 
and cautious qualifications, founded, as the whc4e frame of 
our government is founded, on their tendency to promote the 
interests of the people. He does not originate laws or reso- 
lutions ; he takes no part in the deliberations on them during 
their progress; he does not act in relation to them indirectly 
by advice or interference of any sort, until they have passed 
both houses : it is only when their operations are concluded 
that im power begins. 

A view of his other functions will belong to other parts of 
this work, but as preparatory to the whole, it is necessary to 
set forth the manner of his being elected. 

To call an individual from private life in order that he may 
preside over the interests of millions ; to invest him with the 
various dignified functions, and the extensive patronage whk^h 
appertain to a station so exalted ; to secure as completely as 
possible, the free exercise of the people^s rights ; to discourage 
and prevent the artifices of party, and of individual ambition ; 
and to accomplish all this by means of a fixed and practicable 
^stem winch should neither be misunderstood, perverted nor 
resisted, was a task of no small difficulty. 
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Hosditaxy succesMon has its advocates among the lov«r» 
of peace aiod xegidarity;^ and the turbulent elections of Rdiuid 
have often been quoted by those who did not distinguiflb 
between a miBtaxy aristocracy and a well oidered repuAAc. 
Kit we had among ourselves more appropriate examples in 
tibe dedioDs of the governors of states, which an expmence, 
short, but satiB&etory, pointed out as modds that might be 
carefully consulted 

The knmeme tjemtory over wtuch this <^icer was to preeode^ 
the population already ^:eat, and ammaliy increasing beyond 
the i!^tive growth of most other countries, the divisioais ef 
states, each separate and independent, and the necessity of 
admitting to some extent the s^asalsons ctf local identity even 
in the act <^ genecai and consentaneous suffrages, suggested 
oerti^eombkuKliens of the elective faculty which in a single 
sMb wcndd be useless and unwieldy. 

To effect these purposes, an excellent theory was ad^tedl 
Each stater iis to appc^ in such manner as the legi^tuie 
may direct, a number of electom equal to the whole number 
of senatcss and represeiitatiyes to which the state may Be- 
«titkd m cangcess^ end these elcctom are ta eboose'the^ 
FmsidraoA, imd Vice Preaddent by ballot only. 

In Hiua fixing the proportioaal nuoaber of dectors, we^ 
parcaeive & di» alt^ticm; do the |»ei«rva^H of the slate 
cfaaiobctef, without impairing the univeiisaMty of action incident 
to di^ ekaetioa itflel£ 

The pec^le of each state had created ^ms respective legis- 
Ifttuiea acc<»ding to the fevms of thmr awn constitutibnSi; 
Those le^sAatures are to ^rect in what manner the etectrxs 
ahaU he af^xwted, and there is no restriction upon them in 
tUs.respect, because it is one of those instances in whi^it 
wasrightto leave a certain free agel^ to the state. 

We have seen that in the appointment ot senat^rs^ the 
state acts by the le^lature atone. The leg^tuie eannet 
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diTest itself erf* the duty of choosiDg senators when the occaaon 
requires it. It cannot devolve the choice upon electors or on 
the people. 

But the duties of the senate though digmfied and exalted, 
aine not so various as those of the president Their participa- 
tion in the executive business is small and at uncertam inter* 
vals. The incident comes into daily contact with the people, 
by his daily executive functions, yet it was cc»ceived that he 
might feel a greater dependence on ibe people than the 
puUic interests would warrant, if his election sprung imme- 
diately from them. On the other hand, if his dection depended 
entirely on the legislatures, it would carry the state character 
beyond its reasonable beanngs, and create a sense of depend- 
' ency on them alone, instead of a relation to the people at 
large. Under the old confederation, the pie^dent was cho6^[i 
by the members of the congress, and not by the state ]^ta- 
latures who appointed those members. 

From these coincidences it was fi>^nd expedirat that he 
should owe his dectbn, neither directly to the peojde, nor to 
the legislatures of states, yet that these legislatures should 
create a select body, to be drawn firom the people, who in the 
inost independent and unlnassed manner, should etect the 
president. As the election would thus in effect bec(Hne in 
a certain sense, the combined act of the legii^tures and of 
the people, it was further cimsid^red that while the latter 
were thus brought into action, the state character was further 
to be maintained, and hence two electors were, at all events, 
to be secured to each state. Thus as an equal reinresentation 
ui the senate was already secured to each state, however small 
the state mi^t be, a certain degree of respectability and 
efifect was also secured to the «maUest state, in the number of 
elect^M*s. This conces»on to the small states could not, 
however, be allowed, witiKMit allowkig it also to the lai^gest, 
rince all are constitutionally equal 
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The manner in which these great objects were to be effected 
is now to be exhibited. 

It is directed that the electors shall meet in their respective 
states. The particular place of meeting is properly to be fixed 
by the legislature, but it cannot be out of the state: if the 
legislature should inadvertently or designedly cmiit to deagnate 
the place of meeting, or if any moral or phs^ical cause should 
render it impossible for the electors to assemble there, nothing 
appears in the Constitution to prevent them fiom meeting at a 
place of their own choice. 

The election is to be by ballot, the mode of proceeding best 
calculated to secure a fireedom of choice. 

Of the two persons vote^ for, one at least shall not be an 
inhabitant of the same state with the electors. The votes 
being transmitted to the senate were to be qpened by its presi- 
dent in the presence of the senate and house of representatives. 
The person having the greatest mmiber of votes was to be 
president if such number was a majority of the whole ntunber 
of electors appointed, and if there was more than one who 
had sudi majority and had an equal nimiber of votes, the house 
of representatives were immediately to choose by ballot one 
of them for president If no person had a majority, the house 
should in like manner choose the president out of the five 
highest on the list The votes of the house were to be taken 
not individually, but by states, the representatives from each 
state having one vote. A quorum to consist of a memt>er or 
members from two-thirds rf the states, and a majority of all 
the states was necessary for a choice. 

The mode of proceeding was somewhat different as to the 
vice president After the choice of the president, the person 
having the greatest nimiber of votes was to be vice president 
If there remained two or more who had an equal number of 
votes, the s^ate and not the house, were to choose from them 
by ballot the vice prerident, and as it is not directed that in this 
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nspect they shall vote l^ states, it foUows that th^ vote indi- 
vidually as in ordinary cases. 

Stich was the (Nfigmal pbo of the ccmstitutioa, but it baa been 
usefidly akefed by provicfing that the ballots of the electors 
dmil be separately given for preodent and vice presidei^ and 
that the vice president shall be elected, as in the case of the 
premdent, by a majority of the whole number of electora 
appointed 

The mimber of candicbtes out of whom the sekecticm is fay 
be made by the house of representatives, is reduced from five 
to three. The senate in respect to vice president is confined 
to the two highest in votes. 

In regard to the final choice of the preridadt, it was deemed 
expedient that the house of r^resentatives should vote by 
states, because there would always be reason to suppose that 
if the pec^le at large w^re much divide m opiBion« thmr 
immediate representatives wouM, be ineapafaJe of coming to a 
decision, and no other mode of removing the difficulty occured 
than in this maimer to ref<^ it to the states. In the 8«mte» 
whare the refuresentation is equal, the same inecHEiveDii^xse waa 
not to be api^rehended, and by reduemg the ultisnate candidates 
to a smaller number, those who repres«[ited states in wUch the 
votes had been lost, would be much less ii^uenced, even if 
such influence existed at alL 

Another benefit also resulted from it By the first mode of 
proceeding the senate was restrained fix»n acting until the 
bouse of rejuresentatives had made their selection, which if 
parties ran high, might be cpnsiderably delayed;— by the 
amendment, the senate may proceed to choose a vice president 
immediately on receiving the returns of the votes. If under 
the old mode, the house of representatives did not choose a 
president before tte finirth day of March next ensuing, the vice 
pre^dent ibea in office was to act as presodent So that 
aMxnigh the public confidence might have been whdly with- 
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ilmwn fi0Bi Iwn, be wouU become presideot in efifect, wheieas 
oi die fireseiit plan, if no presidem is elected by the house of 
icpreieDtaliyes, the vice presidm^ wbo will 6U the office, will 
haye the fintsb suffiageo of the people. 

So fiur di^x^xB «5 relates to this part of the plan for chooon^ 
the pnesident and vice praaident, the arrangement seems now 
settled as ju<£cioiisfy as the nature of our ConstitutioD wiU 
admit, although one difficulty notimmded for, may possibly 
jome day oqcur. If more than three of those highest in votes 
£>r jMCsidrait, or than two of those voted br a& vice presadent 
should be equal in number of votes, it is not directed how the 
selection shall be made. In the original text it is declared, 
that the votes cf the house of n^nresentatives and the senate 
sbl^ be by ballot, and so it still continues as to the house of 
iqpreseatatives, but it is not ^ected in the amendm^it, how 
the votes of the senate shall be given. It is probable, however, 
that a vbte by ballot, would be adopted. 

At present, (1834,) the electors are chosen by the pec^le in 
seventeen out of the twenly-four states, either by a general 
ticket, c»r in districts fixed by the legislature. In the remaining 
seven, the legislature" 1ms r^Berved to itself the power of 
appointing them. The former mode seems most congenial 
wiA the nature of our government, and the papular current 
now sets so strongly in favour of it, that the practice will 
probably become gmeral* 

Vacancies in the office of president are provided for. ^In 
«fl»c (f the removal qfthe president from qfice^ or of 1m deaA^ 
Tuignoiion or inaJnlity to discharge the powers and duties qf the 
^ce^it shall devolve on the vice presidmt!'' and congress shaH 
have power to provide for the concurrent vacancies of both. 

This power has been executed by authorizing the president 



* There are now (1839) but two states, viz. Delaware and South Carolina in 
ivbich the deetofs are appointed by the legislature. 
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pro tempore oi the senate to p^rfimn those fimctions. The 
president pro tempcyre of the seimte is chosen by the senate 
during the absence of the vice preadent, or when he executes 
the office of president, and it has become usual for the vice 
presidait to retire from the senate a few days before the 
ckise of the session, in order that a president pro tempore may 
be chosen, to be ready to act cm emerg^icies. If hoyfever 
there should happen to be vacancies in all these three respects, 
the speaker of the house of r^resentatives is next empowered 
to assume the office of president, and beyond this no provi^on 
bas been made. 

If the vice president succeeds to the office of president, he 
continues in it till the expiration of the time for which the 
president was elected ; but if both those offices are vacant, it 
becomes the duty of the secretary of state to take measures for 
the decti(m of a president 

The effect of the last amaidment has not been adverted to 
by congress. As the Constitution now stands a vice pre^dent 
cannot be elected till the regular period. 

Notification is to be given, as well to the executive of each 
state as in one at least of the public newspapers printed in each 
state, that electors of a president shall be appointed or chosen 
within thirty-four days next preceding the first Wednesday in 
the ensdng December, unless there shall not be two months 
between the date of the notification and the first Wednesday 
in the ensuing December, in which case the election shall be 
pos^ned till the ensuing year. But if the term of the officeof 
the president and vice pre^dent would have expired on the 
third of March next following such vacancies, no extra election 
is necessary, as the regular election will then take [^ce on the 
same day which the secretary of state is otherwise directed to 
notify. 

For the office of both president and vice president is fixed to 
commence on the fourth of March in each year, and the 
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regular election takes place on the first Wednesday of the 
preceding December. 

Under these multiplied provisions, no inconvenience can be 
apprehended. It can scarcely ever happen that there shall be 
at one and the same time no preadent, vice president, pro 
tempore president of the senate, and speaker of the house of 
representatives. 

It must however be acknowledged that in no respect have the 
enlarged and profound views of those who framed the constitu* 
tipn, nor the expectations of the public when they adopted it, 
been so completely frustrated as in the practical operation of 
the system so far as relates to the independence of the electors. 

It was supposed that the election of these two high officers 
would be committed to men not likely to be swayed by party 
or personal bias, who would act under no combination with 
others, and be subject neither to intimidation or corruption. 
It wa9 asserted that the choice of several persons to form 
an intermediate body of electojrs, would be much less apt 
to convulse the community vsdth extraordinary movements, 
than the choice of one who was himself to be the final object 
of their wishes.* 

Whether ferments and commotions would accoinpany a 
general election by the whole body of the peq)le, and whether 
such a mode of election could be convenienUy {practised in 
reference to the ratio of representatives prescribed in the con^ 
stitution, is yet to be ascertained ; but experience has fully 
convinced us, that the electors do not assemble in their 
several states for a free exercise of their own judgments, but 
for the purpose of electing the particular candidate who hap- 
pens to be preferred by the predominant political party 
which has chosen those electors. In some instances the prin- 
ciples on which they are chosen are so iar forgotten, that the 



•Fed. No. 8. 
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electors publicly pledge themselves to vote for a particiiUtr 
individual, and thus the whole foundation of tUs elaborate 
system is destroyed. 

Another innovation has^also been introduced. Members of 
congress, entrusted only with the power of ordinary k^ 
lation, have frequently formed themselves into a regular body 
at the seat of government, and undertaken to point out to the 
people certain persons as proper objects of thdr choice. 
Although the mild and plausible garb of recommendation is 
alone assumed, yet its effect is known and felt to have be^ 
often great and sometimes irresistible. 

If the Constitution, as originally proposed, had contained a 
direct proviaon that the president and vice pre^dait should 
be chosen by a majority of the two houses of congress, it is 
not probable that this part of it would have been adopted. 

That the chief executive magistrate shoidd be die creatul^ 
of the le^lature ; that he should view in them tiie source 
from w^hich he sprung, and by which he was to be continued, 
would at once destroy the dignity and independence of 
his station, and render him no longer what the Constitutictti 
intended,— an impartial and inflexible administrator of &ie 
public interests. To the people alone he would no longer 
con^der himself responsible, but he would be led to respect, 
and would be fearful to offend, a power higher than the 
people. 

Such principles cannot be found in the ConstituticNi ; and it 
is wholly inconsistent with its spirit and its essence, to effec- 
tuate indirectly, that which directly is not avowed or intended. 
These instances fiilly prove that the safety of the people 
greatly depends on a close adherence to the letter and spirit 
of their excellent Constitution ; but it is probable that a late 
failure will prevent a renewal of the last mentioned attempt 
And in reference to the election of 1828, it has not been 
renewed, but, with a strict adherence to the forms prescribed, 
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the voice of a great majority of the people has decided the 
choice. 

Before we close the subject, it is proper to add that, in one 
respect, the caution of the Constitution cannot be violated — 
no senator or representative or person holding an office of 
trust or profit under the United States can be an elector, and 
therefore the vote of every such person would be void. 
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CHAPTIJR ri. 



OP THE MANNER OP BXERCISINQ THE LEGISLATIVE 
POWEU. 



The two houses possess oo^ual powers in regard to 
origmating laws, except those for raising revenue, which 
origmate only in the house of representatives, but the senate 
may propose or concur with amendments as in other bills. 
Some doubts have existed as .to the policy, or at least the 
necessity of this exception. It is introduced, however, into 
most of the state constitutions, and may be founded on the 
utility of keeping this frequent subject of legislation in a regular 
system, in order that public credit may not be impaired by the 
suggestion of discordant plans, or needless innovations. In 
addition to which, it was probably supposed that the members 
of the house of representatives, coming more frequently from 
the body of the people, and from their numbers comUning a 
greater variety of character and employment, would be better 
qualified to judge not only of the necessity, but also of the 
methods of raising revenue. 

On all other subjects, a bill may originate in either house, 
and after having been fully considered, it is sent to the other. 
If amendments are proposed, the IhII is sent back for concur- 
rence. If the two houses disagree, either to the bill, as 
ori^pally framed, ^r^is amended, a conference usually takes 
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place, and if neither house will recede, the bill is lost . It is 
not usual to bring forward another bill on the same subj^t 
during the same session, but it may be done, as it is a mere 
matter of parliamentary regulation, and not prohibited by the 
Constitution. 

When a bill has parsed both houses, it is presented to the 
presid^it, and his share of the legislative duty commences, but 
it is wisely and prudently guarded. If he possessed the right 
of imposing an absolute negative, it would vest in liim too great 
a power. If he sent back the bill, with or without his reasons 
for refiismg his assent, and the same numbers that originally 
passed it, were stiill sufficient to give it the effect of a law, the 
reference to him would be an empty form. It is tharef(»« 
most judiciously provided, that not only every bill which has 
passed both houses, but every cader, resolution, or vote, <mi 
which the concurrence of both is necessary, except on 
questions of adjournment, may, if not approved by him, be 
returned with his objections to the house in which it originated. 
These objections are to be entered at large on their journal, 
and the house is then to proceed to reconsider the bill or 
resolution; if after such reconsideration, two-tUrds of that 
house shall agree to pass the bill or resolution, it shaU be sent, 
together with the objections, to the other house, by which it 
shall likewise be reconsidered, and if approved by two4hirds 
of that house also, the bill becomes a law, and the resolution 
becomes absolute. But in all such cases, Uie votes of both 
houses shall be determined by yeas and nays, and entered on 
the journals. While this great share of the legislative power 
is ^ven to the president, it would be improper to leave it to 
lum indefinitely to exercise it, without some coi^rol in pdnt of 
time, and therefore it is provided that if such bill or resolution, 
are not returned by him within ten days, (Sundays excepted,) 
the resolution shall take effect, or the bill shall become a law, 
unless congress by their adjournment prevent it; a considera- 
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Hon whidi ou^t lo induce the two houses, whenerer it is 
possible, to prepare matters of importance in eidier shape, kr 
the ccmsideration o( the president, at least t^:i days before the 
time of th^ adyoumment, otherwise, and pai^ularty when 
the duraticm of the sesoon is limited, measures of Ittgh interest 
may be frustrated for a season. 

We might faeiie dhraw a ciMiqparison much to our advantage 
betvreen our system and those of the European monarclues, 
wfaeve the abecdute negatire of the king depends solely on his 
own will and pleasure, or on the other hand, with those ancient 
repubbes in which tiie chief executive magistrates did not in 
the amaflest degree participate in the legislative power. Our 
scheme judicbusly steers a middle course. Laws do not 
originati^ wiHh the president, although it is bis duty to recom- 
mend sd^jects for oonsiderttkm when the public good reqpdres 
it; but as laws may be unadvisedly and too precipitately 
pisaed even by a tlouble legislature, it may be often ^utary 
to oall them k> a reconaderation d* tfaw measures, and by 
recpuiiii^ ibe oligeotioos to be entered on the journal, and the 
yeas and nays to be recorded, the people, who are the ultimate 
judges, are enabled to decide on the soundness of conduct on 
the part of all. The remedy takes pfatoe at die aext election. 
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OP THE TREATY MAKING POWER. 



We will now proceed to con^der the legislative powers 
vested in these bodies. 

Treaties being, next to the Constitution, the sufH^me law of 
the land, properly fall into this class. They are laws, in making 
which the house of representatives has no original share; 
whether thdr subsequent concurrence in any shape is necessmry 
will hei^fter be examined. 

The langue^ of the Constitution is, that he [the president,] 
^hall have power by and wkh the advice and consent of the 
senate to make treaties, provided two-thirds of- the senators 
present concur. 

This, at first view, would imply that a tre^, like an act 
of congress, should in its process be the suoject of joint 
deliberation, but the practice has necessarily been otherwise. 

Treaties, if made abroad, ace dfected through the medium 
•of our ministers to foreign courts under instructions firom the 
president If made here, the business is transacted by the 
secretary of state, under like instructions, with the ministers 
from foreign courts. The senate is not consulted in the first 
process : wlien the treaty is agreed on, the president submits 
it to the senate, in whose delibi^rations he takes no part, but he 
renders to them, fit)m time to time, such information relative 
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to it as tfaey may require. The senate may wholly reject it, or 
they may ratify it. in part, or recommend additional or explana- 
tory articles, which, if the president approves of them, again 
become the subject of negotiation between him and the 
(or&gj[X power; and finally, when the whole receives the con- 
tseat of the senate, and the ratifications are exchanged between 
the req)ective gpvemments, the treaty becomes obligatoiy on 
both nations. 

The proceedings of the senate during this process are with 
closed doors, and the contents of the treaty and the informa- 
tion connected with it ought in good poUcy to be kept secret 
But the Constitution does not in express terms reqmre it, and, 
in one particular instance, when the public mind was greatly 
agitated, disclosures, not only of the contents of the treaty 
itself, but of some of the proceedings of the senate in regard 
to it toob place, the propriety of doing which was admitted or 
denied according to the opposing opinions of the day."* 

The nature and extent of this constitutional power under- 
went full examination,! in the state conventions. The most 
general terms are used in the Constitution. The powers of 
congress in respect to making laws we shall find are laid 
xmder several restrictions. There are none in respect to 
treaties. Although the acts of public ministers, less imme- 
(lately deleg|^ed by the people than the house of represen- 
tatives; the president constitutionally and the senate both 
constitutionally and practically, two removes fix)m the people, 
are by the treaty making power, invested with the high and 
sole control over all those subjects which iMX)perly arise firom 
intercourse with foreign nations, and may eventually affect 
important interests at home. To define them in the Consti- 



* Relative to the British treaty of 1794. 

t See particularly the debates of the Virginia convention. 
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tution would have been impossible, and therefore a general 
term could alone be made use of, which is, however, to be 
scrupulously confined to its legitimate interpretation. What- 
ever is wanting in an authority expressed, must be sought for 
in principle, and to ascertain whether the execution of the 
treaty making power can be supported, we must carefiiUy 
apply to it the principles of the Constitution from which alone 
the power proceeds. 

In its general sense, we can be at no loss to understand the 
meaning of the word treaty. It is a compact entered into 
with a foreign power, and it extends to all those matters which 
are generally the subjects of compact between independent 
nations. Such subjects are peace, alUance, commerce, neu- 
traUty, and others of a amilar nature. To make treaties is an 
essential attribute of a nation. One which disabled itself 
from the power of making, and the capacity of observing and 
enforcing them when made, would exclude itself from the 
international equality which its own interests require it to 
preserve, and thus in many respect? commit an injury on 
itself. In modem times and among civiUzed nations, we 
have no instances of such absurdity. The power must then 
reside somewhere. Under the articles of confederation it was 
^ven with some restrictions, proceeding from the nature of 
that imperfect compact, to congress, which then nominally 
exercised both the legislative and executive powers of 
general government In our present Constitution no limita- 
tions were held necessary. The only question was where 
to deposit it Now this must be either in congress generally, 
in the two houses exclusive of the president, in the president 
conjunctly with them or one of them, or in the president 
alone. 

The formation of a treaty often requires secrecy and dis- 
patch, neither of which could be found in the first or second 
mode, and a contrary plan would be inconsistent with the 
9 
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Qsi^es of most nations. It reiiiainedth^ either to vest itin the 
president singly, or to unite one of the other bocfies tiritfa Urn. 
The latter was obviously prefbraUe, and all tfant rendained was 
to select that one whose conformation appeared most coi^enial 
to the task. The senate is a smaller body, and therefore 
whenever celerity was necessary, tJie most lakeiy to promote 
it—- it was a permanent body ; its members, elected for a longer 
time, were most Ukely to be conversant in the great pcditical 
interests which would be agitated, and periiaps it was sup- 
posed, that as representatives in one pcHnt of view^ rath^ of 
the states than of the people, a federative quaHty Appertained 
to ihem not wholly Unconnected with the nature of a foreign 
ccHnpact 

From these and other ccmsiderations, the power was vetAed 
where we find it ; and whenever objections are raised against 
the extensive op^-ations of a treaty, on account of the )9oured 
from which it springs, we must remember that it was the mil 
of the whole body of the people to place it there. 

The legal efifect of a treaty constitutionally made is, that 
next to the Constitution itself, it prevafls over all state ]bwb^ 
state constitutions, and acts df congress. 

This is expressed in the following words — 

This OmsHtution and the laws of the United Statts which 
shall be made in pursuance therecfy and aU treaties wade ^ 
which shall be made under the authority of the United States^ 
shall be the supreme law of the land^ and the Judges in 
every state shall be bound thereby^ any thing in the Omsti* 
tution or laws of any state to the contrary notwithstanding. 

There is a variance in the words descriptive of laws and 
those of treaties — in the former it is said those whidi ^all be 
made in pursuance of the Constitution^ but treaties are described, 
«i having been made, or which shall be made under the 
authority of the United States. 

The explanaition tSi that at the time of adopting the Consti* 
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tutiWi oertaip treaties existed, which hful been aia4e by 
coEigress uoder the confederpitiQn,'^ the continuing obligations 
of which it was proper to decide- The words " tmder the 
guthority of the United Stqtes^'^^ were considered as extending 
equ^ly to those previously made, and to those which shoukl 
subsequently be effected. But although the former could not 
be considered as made pursuant to ^ Constituticm which was 
not then in existence, the latter would not be ^^ under the 
aMthmty of the Umted Staies^''^ unless they are conformable 
to its Constitution. 

It has been observed, that it is not distinctly declared whether 
treaties are to be held superior to acts of congress, or whether 
^ latter are to be co-equal with or superior to the former. 
The mere collocation of the words would tend to give the 
f uperiority to the laws, but Ugher ground must be taken for 
the decisipa o( the question. 

Having felt the necessity of the treaty making power, and 
havii^ fixed on the department in which it shall be vested, 
the people of course excluded from all interference with it, 
those parts of the government which are not described as 
partaking of it The representation held out by our Constitu- 
tion to fordgn powers, was, that the pre^dent witli the advice 
wd consent of the senate, could bind the nation in all legiti- 
mate compacts : hut if pre-existent acts, contrary to the 
treaty, could only be removed by congress, this representation 
would be fallacious \ it would be a jitst subject of reproach, 
aDd would destroy al| future confidence in our public stipula- 
tions. The immediate operation of the treaty must therefore 
be to overrule all existing legislative acts inconsistent with its 
provisions. 

But this is not inconsistent with a power to pass subsequent 



* With France, the Uiut^ed Netherlands, and parti/cularly the treaty of pefice 
with Great Britain. 
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laws, qualifying, altering, or even wholly annulling a treaty. 
Such a power may be supported on another ground. Con- 
gress alone possesses the right to declare war ; and the right 
to qualify, alter, or annul a treaty being of a tendency to 
produce war, is an incident to the right of declaring war. 
Such 'measures may be essential to the interests of the nation, 
and it is impossible to find them in any other part of the 
Constitution than in the general powers held by congress. 
But in these procedures, the senate must necessarily, and the 
president may eventually be parties, and they are essentially 
different from laws to carry a treaty into effect, which sup- 
pose the treaty imperfect, till they are passed. The former 
laws on the contrary, con^der the treaty as complete and 
effective, and are passed as the only means of counteracting 
it under a change of circumstances, at the hazard indeed of 
exciting the complaints, resentment, or hostilities of the fcnneign 
power. 

In the years 1795 and 1796, the house of representatives 
was much a^tated on account of the treaty of November 19th, 
1794, between the United States and Great Britain. A reso- 
lution was passed requesting the president to lay before them a 
copy of his mstructions to the minister who negptiated the 
treaty, with the correspondence and other documents relative 
to that treaty, excepting such papers as any existing negotia- 
tions may render it improper to disclose. 

The illustrious individual who then held the ofiice, answered, 
that he had qever had but one opinion on the subject, and that 
his conduct had always conformed to it. His opinion was, 
that the power of making treaties is exclusively vested in the 
president, by and with the advice and consent of the senate, 
provided two-thirds of the senators present concur, and that 
any treaty so made and promulgated, thenceforward becomes 
the law of the land. 

It is thus, he added, that the treaty making power has been 
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understood by foreign nations ; and in ail the treaties made 
with them, we have declared, and they have believed, that, 
when ratified by the preddent, with the advice and ccxisent of 
the s^[iate, they become obligatory. In this construction of 
the Constitution every house of representatives had acquiesced, 
and until the present time, not a doubt or suspicion had 
appeared, to his knowledge, that this construction was not the 
true one. 

With some further remarks, he concluded by observing, that 
as it was perfecdy clear to his understanding that the consent 
of the house of representatives is not necessary to the validity 
of a treaty, as the treaty with Great Britain exhibited in itself 
all the objects requiring legislative provision, and on these the 
papers called for could throw no light ; and as it is essentiial 
to the due administration of a government, that the 1)pundaries 
fixed by the Constituticm between the different departments 
should be preserved, a just regard to the Constitution and 
to the duties of his office forbade a compliance with their 
request.* 

The principles thus laid down were so far acquiesced in 
by the house, that they passed a resolution disclaiming a 
power to interfere in making treaties, but asserting the ri^t 
of the house of representatives, whenever stipulations are 
made on subjects committed by the Constitution to congress, 
to deliberate on the expediency of carrying them into effect 
And subsequently, though not without much acrimonious 
debate, and by a small majority, it was declared to be 
expedient to pass the laws necessary to carry the treaty into 
effect 

From that time, the question remained undisturbed, until the 
session of 1815-16, when in relation to another treaty with 



• Message, March 30, 1796, and see MarshaU's Life of Washington, 
vol. 5. 
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Great Britain, the house of repreBentatives, after mudi debate, 
passed a bill particulariy enactiiig the same stipulations on one 
sutgect as those which were contained in the treaty. This, as 
a dangerous innovation on the treaty making power, was 
warmly oiqposed by the nunority, and disagreed to by the senate. 
But after conferences between the two houses, it ternunated in 
a 8(Ni of comi^omise, which it is difficult to reconcile with a 
sound construction of the Constitution. The act, (which was 
passed on the Ist of March, 1816,) shortly declares, that so 
much of any act as imposes a duty on tonnage, contrary to the 
piovisions of a convention between the United States and his 
Britannic Majesty, shall from and after the date of that 
instrument, and during its continuance, be of no force or 
effect 

Thus a precedent was set, which a dissatisfi^ house of 
representatives may hereafter resort to; and although the 
judicial tribunals would probably conader the law as being > 
wholly unnecessary, and a nullity in itself, it may be the cause 
of future legislative attempts producing more difficulty. , 

Yet however manifest these principles may appear, it must 
be confessed that another part of the Constitution presents an 
apparent difficulty which requires examination. 

By the 9th sect of the 1st article, it is expressly declared, 
HtuXno money shall be drawn from the treasury but in consequence 
of appropriations made by taw. 

A treaty may be made, by which a sum of money is 
engaged to be paid to a foreign power, on considerations 
beneficial to the Union; can such a contract be fulfilled 
without an act of congress ? Three eventual cases may be 
stated: 

1. Where there is a sufficient sum of money in the treasury, 
not under any specific appropriation. 

3. Where there b a sufficient sum, but actually appropriated 
to different objects. 
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3k Wliere there is no mcNUey in the tretsury^ but a eAfficient 
sum must be raised in scmie manaer to fulfil the contract 

In the second and third of these supposed cases, it would 
seem that the treaty codd not be carried into effect by its own 
pimer. Tajdalioni direct or indirect, can only be the work of 
C(H)@tess. 

By Art 1. § viiL the cc»^ress «d)all have power to lag and 
ipUed jtoxesi, diUieSft imposts^ and excises^ 

No such pow^ is ^ven to the presid^iit and senate in direct 
t^rmd. 

By another tsiecticm, (the 7th,) of <he same article, AU bHU 
f»r miismg revemte shall originaie in the house i^represeiUatwes* 
A nice cysquisition might here be mtroduced^whedi^ the fiilfilt 
m^of a contract with a forei^ power, was to be considered 
as raising revenue. The term ou^t to be interpreted in ks 
broad and jgeneral sense, and in reference to the spirit and 
mtanii^ of the whole Constitution^ By revenue we must 
undei^tand whatever is produced by taxes, duties, imposts, and 
^ccises, fer pubUc use. The moneys so raised may be applied 
to tiefiray the expenses of gov^iHn^^it, to pay the prin(^al or 
int^fest Qf the public debt, to maintain an anxQ' and navy, to 
pay for acqui»ticmsof territory^ (as in the recent instance of the 
purchase of Florida irom Spain, wh^ by treaty we assumed 
the payment 4^ the money to wtiich our own citizens w^e juistly 
entkled, by reason of the ii^uiks inflicted on ti^em by that 
countiy,) to preserve peace and harmony with fot^ga powers, 
as the barbarous states of Aliica, and a variety of other cases. 
It is still i:evenue, and congress alone can raise it and the h^ 
can only originate in the house of representatives. If^ therefoi^, 
a new tax must be laid, or a specific a{qMX)priation already nmde 
by congress superseded, it seems obvious that it cannot be done 
by the president and senate* 

The first of the three cases supposed will seldom happen, 
but should it ever take place, and a sum, which by treaty the 
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United States were bound to pay to a foreign power, could be 
discharged out of moneys lying in the treasury, unfettered by 
Impregnation, the difficulty would not yet be subdued. If the 
surplus in the treasury arose from a tax, laid with a view to 
the ftdfilment of treaties which were thereafter to be concluded, 
great doubts mi^t be entertained whether such a law would 
be omstitutional. To extract money from the people for a 
purpose so indefinite, and to place those moneys at the disposal 
of the treaty making power, might possibly be su[^rted by the 
authority given to congress to provide for the common defence 
and general welfare. But even this, as it would amount to a 
concurrence of congress in effectuating the treaty, would leave 
the question unresolved. The original difficulty remains, if the 
moneys thus found in the treasury, consisted of a suiplus 
unappropriated by cc«igress in any manner, or to any object 
whatever. Now we must keep in view, that a treaty with a 
fi»peign power, is not of itself an appropriation of moneys in the 
treasury of the United States, any more than it would be an 
appropriation of moneys in the treasury of the foreign power. 
It is evidently not an appropriation in a constitutional sense, 
for it can only be made (so far as relates to other sutgects) as 
the act of both houses, and in the solemn form of a law. 
However strong, therefore, the obligiition of good faith may be 
on the nation to fulfil the treaty, it does not seem that it has 
invested in the president and senate a full effectuating power. 
And if the president alone, or conjunctly with the senate, were 
to draw on the treasury for the sum necessary to fulfil it, such 
draught would not appear to be within the direction of the 
Constitution** 

On the whole, the conclusion seems to be, that in this single 
instance, the payment of money, the concurrence of the house 



** When lands are purchased of the Indian tribes through treaties made with 
them, the money is always paid under appropriations by acts of congress. 
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of representatives is necessary to ^ve effect to the treaty. But 
an engagement to pay a sum of money would not be, Ure the 
engagement lo cede a part of the territory of the United States, 
imoomtitutional and vcHd. When it shcHdd receive the sanc- 
tion of congress, and the meals are provided, the treaty may 
be efiected. It b reserved for congress . alone ^to dispose rf 
tie terrUory (fAe Uni^ Siates^''^ if by this general expression 
vire are to understand the alienation of any part of the territiHy, 
wbidtk we shall hereafter consider 

In another shape the same question was Stated in the 
year 1798. Parties at that time ran high ; the house of rej^re- 
s^tatives was much divided. It vms ccoic^ved or alleged, 
that the expenses incurred by the multitude of our ftn^ign 
ministers, were, greater than necessary. The practice always 
had been, and still continues, to make an annual appropriation 
da, gross sum for the expenses of foreign intercourse, without 
furthor mterfef^ice thsMi to limit the ecmipensation tb ministers 
c^ different grades, but leaving it implicitly to the president, 
with the concurrence of the senate, to send ministm to sodtk 
courts as they^ who were best acquainted vnih the subject, 
should deem expedirat An eBbrt was made to coi^^e the 
higher rate of compensation to the ministers of Qyiee specified 
courts, and to allow all the others cmly half the same amount 
It was Warmly contended that congress, by haying the cgcclu- 
sive power to r^tise and appropriate, was authorized to grant 
only so much money as they should think necessary. Haj^ily 
for ihe interests and character of our country, the effort fiuted, 
and it is hoped will never be renewed. 

There can be no doubt of the spirit and true intent of the 
Constitution, in respect to all pecuniary supplies required to 
support the exercise of Ae treaty making power. It is 
incumbent on congress to furnish those supplies. The Con- 
stitution has vested exduavely in the president and senate 
the duty of foreign intercourse. The interference of congress 
10 
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in any shape is not warranted further than to afibtd the meanis 
of carrying (m that interoourae to the extent which the pro> 
aident and senate hold to be requisite for the natioiial interest, 
and of furnishing the means of effectuating tteaties cmistitU'^ 
tionally made, when« as has been seen, their intenrenlion is 
absdutely necessary. It is true that there is no express 
diraction to tMs efifect, neither is there as to many other appK* 
cations of the publio revenue. But wharev^ there is a duty 
pcnnted out in general terms, and adequate powers given to 
any department of government for perfbrnang it, common 
sense mdicates the course to be pursued, and tfKMe who are 
th^s authorized, must be considm^ as bound to perfinrm the 
duty. If it be refiised, the general operations of govornmrat 
will be aflbcted with greater or less injuiy according to drcum- 
stanpes; and the remedies can only be subsequently and 
perhaps tardUy applied. These remedies must be a consti* 
tutional change of the public agents* fiutthisisnotpeecriiarto 
the American ConstitulipiL Short of actual violence, it never 
b efifoeted but by the mild, yet ftrm, exhSiition of the soverrign 
power, if, as with us, it still remains in the people, by tfie sub* 
atitution of others for those whose conduct has occasioned a 
dinunution of public confidence. 

The effect of a treaty on state constitutions and state laws 
cannot be questioned. Without considering whether it 
operates directly as a repeal of them, we are warranted in 
saying that an act done under a state law, in opposition to a 
treaty, cannot be set up as a legal bar to a proceeding (bunded 
on a treaty. 

The inability of the Confederation to enforce the treaties 
made by them was severely felt Many state laws which had 
been paaml, during, or shortly after the war of the revolution, 
wore inconinstent with some of the articles of the treaty of 
peace with Great Britain, and that power, cbmplaming of 
irguries sustained in consequence thereof, postponed the ful- 
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filament of the treaty in some pmnts on their part The inaeh 
equaey g( tte powers of congress to enforce it were then 
masMy felt, and a serioos dedara^i that a treaty, in virtue 
of the confederatimi^ was part of the law of the knd and 
ebligatoiy on the several legislatures, was transn^ed to ail 
die states, with an urgent recom0iendatk>n that ^ states 
tJlemselves would repeal aU those acts and parts of acts that 
were repugn^int to the treaty.* In this reflq[)ect the want of a 
jiidKeial pow^ was strongly perc^ved 

After the adoption of the Ck)nstitulion, its retvospeolrre 
effect upon the opposing laws of a state, passed even before 
the treaty, was speedily and fully established by the Supreipe 
Court of the United States.! 

As a law, the pre^dent enforces a treaty by his executive 
power when necessary* This took place in several instances 
during the war between France and Great Britain, after the 
president, in a le^timate execution of the duties of his high 
office, had issued a proclamation of neutrality. Some of the 
belligerent captures and other acts, so far as they occasionally 
interfered with the obligations of our treaties with either nation, 
were ratified by his interyention4 

The wisdom, impartiality, and firmness manifested on the 
part of our government, during the whole of that difficult 
period, entitled it to the highest applause^ and there could be 
DO better proof of its merits, than the dissatisfaction alternately 
expressed by each of the great contending powers. It is 



* See the joumml of congrress, March 21, and April 13, 17S7. The letter 
from congress prepared by Mr. Ja^, then secretary for foreig^n affairs, it adrni* 
rable In style and reasoning. See the Appendix. 

t Calder V. Bull, 3d Dallas, 386, and Brailsford v. Meade, ib. 1. The Supreme 
Court of Pennsylvania, in the case of Gordon, affirmed the same principle* 
1 Sail. 233. 

t See Sergeant on Constitutional Law, p. 216. 397. 
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also due to the executives of the several states to (todare 
that althou^ there were at the time JltoHig popular unpres* 
sbns in favour of one, and to the prejudice' of the other notiont 
all connderaticms of that kmd were suppressed in a prompt 
and efficient compliance with the directions emanating from 
the president An accurate and comprehensive col^ction of 
the acts of our government during the whote of that war 
would be an useful addition to the stock of puUic informa^iont 
and would afferd precedents which no (mign calnnet could 
justly (fisdain to follow. 
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CHAPTER Till. 



OP LAWS ENACTED BY CONGRESS. 



Laws enacted by congress form the third rule o( obliga* 
tion. 

The power of legislation vested in congress, is conformable 
to the high objects of its formation, some of which are 
expressly enumerated, and some included in the extensive 
authority to provide for the common defence and general 
welfare; but this broad declaration has been considered by 
9ome as restrained by an amendment which has since become 
a part of the Constitution to the following effect : The powers 
not delegated to the United States by the Constitution^ nor pro- 
hibited hy it to the states^ are reserved to the states respectively 
or to the people.' 

The question is not completely settled by this article. 
V The nature of a constitution requires that only its great out- 
'^ lines should be marked, its important objects designated, 
^^ and the minor ingredients, which compose those objects, be 
^^ deduced fix>m the nature of the objects themselves. If it 
*^ contiuned an accurate detail of all the subdivisions of which 
** its great powers will admit, and of all the means by which 
•* they may be carried into execution, it would partake of the 
^ prolixity of a legal code, and rather tend to embarrass than 
" to elucidate. Whether wiy particular power is delegated 
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^ to the general gQverament or prohibited to the states, must 
*^ depend on a fair construction of the whole instrument^ 
The amendment does not speak of powers expressly delegated, 
and is in fact to be considered rather in the light of a cautious 
and special reservation of what is not granted, conceived in 
terms as general as the grant itself. But wliatever is already 
granted, either generally or by express words, is not intended 
to be abridged^ and therefore, in effect, this clause has no 
operation on the grant itself. 

In a variety of instances, the legislative power is not lefl to 
depend on general inferences. Express enumeration removes 
the difficulty as to the subject, and it is only in respect to 
what may be termed the excess of practical legislation, beyond 
the subject expressed, that aqy doubt can arise^ 

The style and compo»tion of statutes in iKKxiem times, have 
frequently been complained of; it has been observed that they 
sometimes obscure the sense by a multiplicity of w(»ds 
intended to produce the opposite effect, and the brevity and 
simplicity of ancient times have been held iip as examples to 
be followed. But perhaps the peculiar character of our 
government may justify more minuteness in its legislative acts; 
than in those of a government not under similar limitations. 
Although verboseness, productive of perplexity, should be 
scrupulously avoided, yet the enactments of a law framed 
under a limited authority, should clearly appear to be confined 
to that authority, and as little as posmble be left for general 
construction. The acts hitherto passed by congress have not 
often created doubts as to their true meaning. 

« See M'Ctilloch v. 1if«7lMid/4 Wh. 316. Anderson v. Dunn^ 6 Wii. 3$5. 
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CHAPTBR IX. 



OF THE ENUMERATED POWERS OF CONQRE88. 



The enumerated powers, which we now proceed to con- 
ader, will be all found to relate to, and be consistent with, the 
main principle ; the common defence and general welfare. 

The first b to lay tind collect taoces^ duties^ imposts^ and 
excises. The three latter must be uniform throughout the 
(Jmted States; but there is no description of the sulgects to 
be taxed nor any fimitation of the amount to be raised. 

The necesinty of vesting this power in the union, seems to 
be too obvious to reqiure much aigument. No government 
can be supported without the means of ndsing an adequate 
revenue. It must possess this power in itself, tod must not 
be dependent on others for thenr concurrence. We have seen 
in our own history the inefficient condition to which we were 
reduced, when the necessary income for the most important 
national olgects, could only be obtained by reqmsitions of the 
several states. 

Of the amount necessary to be raised, the government itself 
can be the cmly judge. In governments under a single head, 
when a separate purse may be kept, in which the people have 
no share, restrictions, if practicable, may be useful. Here, 
where the only treasury is that of the people, where compen- 
sations to public officers are scrupulously fixed, and a severe 
accountability is a permanent principle, no such limitations 
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are necessary. And if the money should be faithlessly inter- 
cepted in its way to the treasury, or fraudulently withdrawn 
fioiok it afterwards, the de&ulter is always liable to legal 
coercion. 

It was not thou^t necessary to define what shall be the 
excluidve sulngects of taxation, although in some instances a 
part of the revenue of a state may be interfered with, by the 
exercise of the power; for it is better that a particular state 
^uld suBtain an inconvenience than that the general wants 
should fail of supply. It was manifestly intended that congress 
^uld possess fiiU power over every species of taxable pro- 
perty, except exports. The term taxes is generical, and was 
made use of to confer a plenary authority in all cases of tax- 
ation. The general divi»on of taxes is into direct and indi- 
rect ; the latter term is not to be found m the Constitution, but 
the former necessarily implies it Indirect is exposed to direct 
There may possibly be aii indirect tax on a particular article 
that carmot be comprehended witlbin the description of duties, 
imposts, or excises, but if such case can arise, it will be com- 
prehended within the general denomination of taxed. T^e 
term tax includes, 1st direct taxes, which are properly capita- 
tion taxes and taxes on land, although direct taxes may 
perhaps be laid on other things that generally pervade all the 
states in the uniorL ^ly. duties, imposts, and excises* And 
3dly. all other classes of an indirect kind. Indirect taxes 
affect expense or consumption, those who reduce their con- 
sumption of an article so taxed, reduce the amount of their 
tax.* A direct tax is independent of consumption or expense, 
and is. to be apportioned among the several states, according 
to their respective numbers, which is to be determined by 
the same rule that, as already observed, is applied to repre- 



• Sec the catc of Hylton v. The United Stidcs, 3d Dall. 171. 
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sentatioo. Indirect taxes da not admit of this appoiticxinientt 
but they are to be unifiHrm throughout ttie United States on 
the subject taxed. Thus, if congress think proper to raise a' 
sum of money by direct taxation,,the quota of each state is 
to be fixed acccmling to its census. If indirect taxation is 
preferred, the same duty must be imposed on the article 
whether its quantity or consumption is greater or less in the 
respective states. Whether direct or indirect taxation is 
most consistent with the genius and interests of our republic, 
has been much discussed, but it is a question now of Mle 
mcHnent to us,^ce a Constitution lauthorizmg both has been 
formed. 

The next enumerated power is that of borrowing vumey on 
the credit of the United States: 

When this Constitution was formed, the United States were 
considerably indebted to foreign nations, for the expenses of 
the war, and its own citizens had heavy claims^ as well on 
> the Unioii as on individual states, for services and supplies 
during the same eventful period. To combine and consdidate 
these debts, to dischai^ some and secure the rest, was 
necessary for the public &ith and interest both al»oad and at 
home. But to avail itself of the power of taxation, in order to 
accomplish such extensive objects at once, would have been 
injurious to the community. It was ((xeaeen that many public 
creditors, whether distant or domestic, would be satisfied with 
the assumption or recognition of the principal and the payment 
of the interest By the terms thus introduced, congress 
received power to make the necessary provisions for such 
objects. In case of future exigencies, the eiqpenses of war or 
the feilure of part of the usual revenue ; a sin»lar mean of 
continuing the operations and the character of government is 
also thus provided. 

To regulate commerce toith foreign nations^ among the several 
states, and with the Indian tribes^ is the third power. This» 
11 
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bom its nature, must be conadered as exclusiye. If each 
^te retained a power to regulate its own conuneree with 
ibragn countries, each would probably pursue a different 
system. Heavy duties or total prc^bitions in respect to some 
articles, irregular and changeable codes of commerce, mutnal 
rivalries, and other obvious inconvatnences would naturally 
&aBne. A commcm head can alone cure these evils. A 
common head can alone form commercial treaties with fin^ign 
powers, (or to no c^ier woidd a foreign power give sufficient 
credence. 

In like n^anner the commerce between the diflferent states is 
the proper subject of a general regulation. 

In the term commerce are included not merely the act 
of buying and selling or exchanging merchandise, but also 
the navigaticm of vessels, and c(»nm«rcial mtercourse in 
all its branches:* it extends to vessels, by whatever fcarce 
they are propelled or governed, whether wind, or steam, op 
oars; to whatever purposes they are applied, wh^her the 
carrying of goods or (tf passengers, or proceeding in ballasl 
only. A general, unconfined power to regulate a sid)ject, is 
in its nature exclusive of the acticm of others oik the game 
subject 

These principles are so fully and clearly explained by Chief 
Justice Marshall in a recent case,* that we shall make no 
apok)gy for inserting a large extract from his qpinion. 

^^ C(Hnm^ce, as the word is used in the CcHistitution, is a 
unit, every part of which is indicated by the term. 

^ If this be the admitted meaning of the word, in its appli* 
catkm to fordgn natbns, it must carry the same meaning 
throughout the s^tenqe, and remain a unit, unless there be 
some plain, intelligible cause which alters it. 

• Gibbons v, Ogden, 9th Wheaton, p. 1, &c. 
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"The subject to which the power is next applied, is to 
commerce ^ among the several states.* Comm^ce among the 
states cannot stop at the external boundary tine (^ each state, 
but may be introduced into the interior. 

" These words do not, however, comprehend that commerce 
which is completely internal, which is carried on between man 
smd man in a stale, or between different parts of the same 
state, and which does not extend to, or affect other states. 

" Comprehensive as the word * among' is, it may very properly 
be restricted to that commerce which concerns more states 
than one. The phrase would probably not have been selected 
to mdicate the completely interim traffic of a state, because it 
is pot an apt phrase for that purpose; and the enmneration of 
the particular classes of commerce to which the power was to 
be extended, would not have been made had the intention been 
to extend the power to every description. The enumeration 
presupposes something not enumerated ; and that somettung, if 
we regard the language or the subject of the sentence, must be 
the exclusively internal commerce of a ^ate. The genius aikl 
character of the whole^vemment seem to be, that its action 
is to be applied to all the external commercial concerns of the 
natbn, and to those internal concerns which afifect the states 
generally; but not to those which are completely within a 
particular state, which do not a£fect other states, and with 
which it is not necesssuFy to interfere for the purpose of execut* 
ing some of the general powers of the government The 
completely internal commaroe of a state, may be considered as 
reserved for the state itself. 

" But in regulating commerce with foreign nations the power 
of congress does not stop at the jurisdictional lines of the 
several states. It would be a very usel^s power if it did. The 
commerce of the United States with foreign nations is that of 
the whole United States. Every district has a right to partici- 
pate in it If congress has the power to regulate it, that power 
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must be exercised wberever the subject exists. If it exists 
within the states, if a ((»eign voyage may coaam&ace or 
terminate at a port within a state, then the power of congress 
may be exercised within a state. 

'^ Thispinciple is, if possible, still more clear when apjdied to 
commerce ^ among the several states.* They ^ther join each 
other, in which case they are separated by a mathematical line; 
or they are remote from each other, in which case other states 
lie between thenu What is comynerce ^among* them, and 
how is it to be conducted? Can a trading expedition between 
two adjoining states caEamence and terminate outside of eaeh ? 
And'if the trading intercourse be between two states remote 
from each other, must it not commence in one, terminate in the 
other, and probably pass through a third ? Commerce among 
the states must, of necessity, be commerce within the states. 
In the regulation of trade with the Indian tribes, the action of 
the laWfCspedally when the Constituticm was made, was chiefly 
within a state. The power of congress, then, may be exercised 
within the territorial jurisdictbn of the several states.** 

In respect to commerce with the Indittn tribes^ we are to adopt 
the same broad interpretation; but it is applicable only to 
independent tribes. It is immaterial whether such tribes 
continue seated within the boundaries of a state, inhabit part 
of a territoiy, or roam at large over lands to which the United 
States have no claim; the trade with them is in all its forms, 
subject exclusively to the regulation of ccoigress, and in this 
particular also we trace the wisdom of the Constitution. The 
Indians, not distrsu^ted by the discordant regulations of different 
states, are taught to trust one great body, whose justice they 
respect, and whose power they fear. 

The power to establish an uniform system of naturalization is 
also an exclusive oae. 

In the second section of the fourth article it is provided that 
the citizens of each state, shall be entitled to all (Hivil^es and 
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timnuiiities of citizens in the several states, and the same nde 
had been amUguously laid down in the articles of confederation. 
If tUs clause is retained, and its utility and pn^riety cannot 
be questioned, the consequ^ce would be, that if each state 
r^ained the power vf naturalization, it might impose aa all 
the other states, such citizens as it mi^t think proper. In one 
state, residence for a short time, with a sUght declaration of 
'allegiance, as was the case under the former constituticm of 
Pennsylvania, might confer the rights of citizenship; in another, 
qualifications of greater impcxrtance might be required : an alien, 
derirous of eluding the latter, might by complying with the 
requiidtes of the former, become a citizen of a state in oppoa- 
tion to its own regulations, and thus in fact, the laws of one 
state become paramount to that of another. The evil could 
not be better remedied than by vesting the exclusive power 
in congress. 

It cannot escape notice, that no definition of the nature and 
rights of citizens s^pears in the Constitution. The descriptive 
term is used, with a plain indication that its meaning is under- 
stood by all, and this indeed is the general character of the 
whole instrument Ebccept in one instance, it gives no defi- 
nitions, but it acts in all its parts, on quaUties and relations 
supposed to be ahready known. Thus it declares, that no 
person, except a natural bom citizCT,w a citizen of the United 
States at the time of the adoption of this Ccxistitution, shall be 
eligible to the dfice of president — ^that no person shall be a 
senator whp shall not have been nine years a citizen of the 
United States, nor a representative who has not been such a 
citizen seven years, and it will therefore be not inconastent 
with the scope and tendency of the present essay, to enter 
diortly into the nature of citiz^iship. 

In a republic the sovereignty resides essentially, and entirely, 
in the peqple. Those only who compose the people, and 
partake of this sovereignty are citizens, they alone can elect, 
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and are capable of being elected to puldic c^cest and of 
course they alone can exerdse authority wittun the omimunity; 
they possess an unqualified right to the eqoyment of property 
and personal immunity, they are bound to adhere to it in peace, 
to d^nd it in war,-and to postpcme the interests oS all othor 
countries to the affection which they ought to bear fw their 
own. 

The citizens of each state ccMistituted the citizens of the ' 
United States when the Constitutioa was adopted. The rights 
which appertained to them as citiz^os of those vespecdye 
commonwealths, acccmipanied them in the formation of the 
great, compound commonwealth which msued. They became 
dtizens of the latter, without ceasing to be citizens of the 
former, and he who was subsequently horn a dtizen of a state, 
became at the nmment of his birth a citizen erf* the United 
States. Therefore every person born within the United States, 
its territories or districts, whether the parents are citizens or 
aliens, is a natural bom citizen in tbes^Aseof theQxistitutioo, 
and entitled to all the rights and privileges appertaining to that 
capacity. It is an error to suppose, as some (and even so great 
a mind as Locke) have done, that a child is bom a citizen of 
no country and subject of no govemmentt and that he so con- 
tinues till the age of discretion, when he is at liberty to put 
himself under what goveromeait he pleases. How far the adult 
possesses this power will hereafter be considered, but i^irely it 
would be unjust both to the state and to the infant, to withhold 
the quality of the citizas until those years of discretion were 
attained. Under our Ccmstitution the question is setded by its 
express language, and when we are informed that, excepting 
those who were citizens, (however the capacity was acquired,) 
at the time the Constitution was adc^ted, no p^rsonis eligU^ 
to the (^ce of president unless he is a natural, bom eitksra, the 
principle that the jJace oif birth creates the relative qpiality is 
established as to us. 
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The made by wfaidi an alien may become a citizen, has a 
specific appellation which refers to the same priiicq[de. It is 
desoriptiireof the operation of law as analogous to birth, and 
the alien, received into the community by naturalization, enjoys 
aU the benefits which biith has conferred on the other class. 

Until these rights are attained, the alien readent is under 
somedisadvantages which are not exactly the same throughout 
the Unioi^ The United States do not intermeddle with the 
local regulaticois of the states in those reqpects. Thus ain alien 
may be admitted to hold lands in some states, and be incapable 
of doing sain others. On the oth^ hand, there are certain 
incidents to the character of a citizen of the United States, 
with wbkh ^ s^arate s^tes cannot interfere. The nature, 
extent, and duration of the allegiance due to the United States, 
the right to the gen^ml protection and to c<HnmerciaI benefits at 
home wad abroad, derived eith^ fixNon treaties or firom the acts 
of c(Higress, are beyond the ccnoitrol of the states, nor can they 
ina:ease or diminish the disadvantages to which aliens may, by 
such measures on the part rf the general government, be 
subjected. 

Thus if war should break oirt between the United States and 
the country of which the alien resident among us isacitizen or 
subject, he becomes on general principles an alien enemy, and 
is liaUe to be sent out of the country at the pleasure of the 
general government, gt laid under reasonable restraints within 
it, and in these respects no state can interfere to protect him. 

The duration of the quality of citizen, both in the native and 
in him who is naturalized, is a subgect of considerable interest 

The doctrine of mdrfeasible allegiance has a deeper root m 
England than in any other country in Europe: the term is 
indeed ahnost peculiar to the English law, and in discussing 
the extent to which they carry it, we shaU find it usefiil to 
ascend to the source of their government, and the foundation 
on which this doctrine is placed. 
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Whatever repugnance may occasionally be felt at the 
avowal, tbe present government of England must be considered 
as founded on conquest, and perhaps* it is justly observed by 
some of their historians, that in scarcdy any instance haa 
conquest by foreign arms been pushed to a greater extent than 
with them. 

The reluctance with which a brave and generous nation 
submitted to the ydce, mcreased the exasperation, and the 
tyranny of their conqueror. Their property was almost com- 
pletely transfeaed to hb nditary fidlowers, th^ ancient laws 
were soon disregarded, although sometknes promised to be 
restored, and the pure feudal system of t&mxre was substituted 
to the ancient allodial estates^ or perhaps the imperfect feuds 
of the Saxons. 

With this system the Norman doctrine of alle^ance is 
considered by some to have been introduced, although others 
trace it up to antecedent periods,"*^ but wheth^ the solemn 
declaration (^allegiance was practised in the time of Arthur or 
df Alfred, whether it were the custmn o( the Britons or the 
Angles, the Saxcms or the Danes, w<e have sufficient ground 
for believing that after tbe omquest, it was understood to be 
due only to the king or the ruling chieftaint and not to the 
nation. 

In the conflicts by wtuch the country was distracted aft^ 
the departure of the Romans, each successful conq)etit(Mr 
exacted from those he had subdued, an oath of fidelity and 
submission. 

From this practice the usage arose of requiring a similar 
engagement from their own followers, as they subsequently 
dispersed themselves through the country, and when Harold 
was overthrown by the Bastard of Normandy, the necessity of 
exacting it became more obvious, not only bom the discontent 

• See 7 Coke's Rep. 7. 
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which liis severities excited, but from the impression which the 
illegitimacy of his birth might ma^e on his subjects. 

The oath of fealty and homage necessarily accompanied the 
numerous grants of land, wrested from its original owners, and 
bestowed upon his adherents; the oath of alle^ance was 
incoipor^ted with the path of fealty, and whoever will reflect 
on the c<mdition of the times will be satisfied that aUegiance 
was not sworn to the nation, but to the individual whose 
victorious arms had rendered him the ruler of the nation. 

Hence certain consequences were understood to flow ; the 
allegiance thus solemnly pledged could not be withdrawn, 
unless the protection which was implied in return, should be 
mtMield or become impracticable. 

If the monarch was driven out by a successful competitor, 
who ixxk possesion of the throne, the allegiance was centered 
as transferred to him, and the subject who disobeyed the reigning 
sovereign, was held to violate his oath. 

But bom this alliance, -either original or transferred, he 
could not withdraw himself; he was supposed never to cease 
being the subject of the reigning sovereign. Allegiance equally 
permanent was held to residt from birth. The king could see 
none but his«own subjects within his own domain. Bound as 
he alleged to protect all, all were bound to be faithfld to him. 
But allegiance spning from the birth of those only who were 
bom under his dominion. It is observed by Coke, that if 
enemies were to obtain possession of a town or fort, and have 
issue there, that issue would not be subjects of the king of 
England, for they would have no claim to his protection.* 

JS this view of the subject be correct ; if allegiance, at least 
since the Norman Conquest, is to be considered as proceeding 
fix)m force and not fix)m contract;, if it is legally due to the king 
and not to the society which he governs, we can remain under 



• r Coke's Rep, 6. 
12 
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po difficulty in respect to its inabenaUe quality accordmg to 
their laws. 

The rights or expectations of the people w^re seldom taken 
into account; the king mi^t, by treaty with a foreign power, 
alienate an entire territory; and its inhabitants, without their 
previous knowledge or ccmtent, be compiled to serve another 
sovereign.* Thus allegiance was rendered perpetual at the 
pleasure of the sovereign, not of the people; and the fermer, 
not the latter, possessed a sort of property in it; but wkb us 
its indefeasible nature rests on better grounds. 

The mstantaneous result on our pohtioal character, fixMtn 
the declaration of independence, veas to convert aUegbnoe 
irom compulsion into compact, and while it still remained due 
to the sovereign, to see that sover^gn only hi the whole 
community. 

In the native we have observed diat it is coeval with fife ; in 
him who migrates bom another country, it consmences as a 
permanent duty with naturalizatbn ; in both it lasts till death, 
unless it is released by some procedure, mutual on the patt of 
both the state and the individual. 

Whether the individual alone miiy relinqui^ it, is a question 
which in this as well as other countries has been often discussed, 
and on which an opinion cannot be pven without diffidence, 
cdnce it has not yet received a decision in the highest tribunal 
of our country. 



* See Wooddeson, vol. i. 232, and many of the BritUh treaties evince the 
truth of his pontion. In 1783, the cessions of Tobago, East Florida, *&C} 
"^ BomeffoiiitfaBsfert among the European roonarchs aince the year 1795, 
form striking instances of the general adoption of the principle. Time indeed 
is scmietimes allowed to the people to*withdraw themselves and }heir property* 
but age or other causes may render this impossible.* In Great Britain such 
treaties are often confirmed by acts of pariiament, but the principle is the 
same. Th«^ colonies are not represented in parliament. 
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In the fiivt place, we may ^pose with Utile domparative 
difiiculty of the case •£ the naturali^d citizen. Hb accessioii is 
volimtary, and te engagement is neither hi its terms nor in 
its nature limited to any time. He thereftne binds himself by 
contract for his I^, and the state, — ^which cUfferently from the 
doctrine of the Elnglish and other tncmarchies, camiot afterwards 
dqprive faim of the cpia&ty tlms acqinred, which cannot again 
by its own act, conr^ him into an alien, — is equally bound finr 
the same term. 

This i9 wdl expressed by Locke in his treatise on c^yil 
goi^mment *^He that has once by actual agreement and 
express declaration given Ms consent to be of any commcm- 
weal, b perpetually and indispensably obliged to be and remain 
unalterably a sdogect of it, and can never be again lo the 
liberty of a state of nature, unless by any calamity, the govern* 
laeit he was imder shall be dissolved, or by some public act it 
cuts him off from being a n^smber of it^^ 

Und^ our Constitution the last woidd be impoanble without 
his own consent, wad the citizen c^n no mcure disscdve tfak 
ccmtract than he can any other of less moment without the 
consmit of the o[^pasdte party. 

Bilt there are two (rther classes of citizras, and we nmst. 
examme whether the same principle can be apfdied to them* 
It woul4 perhaps, be st:^[ictent to say, that if the obligatkm, to 
vifhich the naturalized dtksen subjects himself, is deariy an 
obl^tioii for life ; that o( the nathre cannot be fiir a sliorter 
term. Nattnralization is but a mode of acquuing the right, 
subject to the duties of a citizen ; it is the factitious substitution 
of legal form for actual birth, and it can neither exeeed ncnr MH 
short of the capacities and obli^tticms which birtli creates. It 
would be absurd indeed, tf the for^gner was given to under- 
%tandy that by natnralizatkm lie had become bound for life, in 
the midst of native cMizenB, none of whom were under the same 



Digitized by 



Google 



92 ENUMERATED POWERS OF CONGRESS. 

Bat we need not rest on this postulate The compact 
createcT among the citizens, by the declaratkni of independence^ 
was well understood by themselves at the moment, not to be 
of a temporary natore, and in the power of the individual at 
pleasure to dissolve. It was essential nc^ only to the perma- 
n^ce, but to the formation of the new government, that every 
one either taking an active part in its establishment, or giving 
evidence of his consent by remaining withm it, should be cona- 
dered as bound to it, so long as it continued. Their siluation 
at the moment was not that of aliens, who were held by a prior 
allegiance, w))ile tl^ undertook aiu)ther. He who Uius united 
himsdf with the newly-fenned stale, instantly ceased, in 
contemplation of our law, to be a subject of Great Britain^ 
He could, thereafter, justify no hostile mea^B^ against us by 
alleging his ancient allegiance. What he once owed to that 
power was now wholly transferred to the new state, with all its 
qualities and accompaniments, except one. The correlative 
<^ prelection, could not, as before, be destroyed at pleasure by 
the receiver of the allegiance. The obligation was mutual and 
perpetual. Jf any qualification of it was mtended, it would 
have been expressed, but we do not find in any of the state 
oHistitutions, or in that of the United States, the slightest 
suggestion that the allegiance to be paid to them, was less* 
solemn, less entire, less permanent than that which was pre- 
viously due to the monarch of Great Britain. Thus the 
question stands in respect to this class of citizens. 

The next inquiry is, whether thid contract was confined to the 
individual or extended also to his issue. So far as relates to the 
parent; an answer to this question may be found in the mere 
statement of it No one can suppo^ that the parent intended', 
that while he was a permanent citizen of the state, his children 
should not psxtake of the same r^ts, enjoy the same liberty, ' 
and be protected by the same govenmient Nature itself 
impresses on the parental mind, a desire to promote the 
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interests of children, and causes it to revolt at the idea of 
withholding fh)m them what may not only be shared with 
them, but what also becomes more valuable by being so 
idiared. The pleasing sensation in the parent, of pasong from 
the condition of an oppressed sul^ectr to that of a citizen of a 
free republic, would surely be impaired by a copsideration that 
his of%)ring would acquire no birthright in the community of 
his choice. In respect to him, ther^re, we cannot doubt the 
deisire, and have only to examine the power, of fixing the 
political relations of his descendants. The principle which 
next presents itself is, that what all the members of the state 
must have thus understood, must also have been so understood 
by the state, which is only the collection of those members. 
The compact so far as relates to the state, of course extends to 
the individual and to all his descendants, and therefore, as the 
child is entitled to the benefit of being recognised as a citizen, 
the state is entitled in its turn, to view the child as under its 
allegiance. It may however be urged, that an infant cannot 
bind itself by contract, but if it is necessary to answer the 
objection, it is sufficient to say that an infant may expressly 
bind itself for necessaries, as food and raiment, that a contract 
is always implied where such articles are fiunished, and that 
the reciprocal compact of protection and allegiance, must be 
ranked among considerations of the Invest (»rder and first 
necessity. The dignity of the subject is however somewhat 
affected by resting it on a groimd so narrow ; and yahea we 
consider all the obligaticHis cast an a political society by the 
voluntary formation of it, we may discard the smaller rules of 
{uivate contract, and more safely rely on .the broad basis of 
the general good, inherent in its nature, smd necesslury to its 
self-preservation. 

When the child has attained an age sufficiently mature, 
aco(»ding to civil institutions, to enable it to determme the 
choice, it would seem, in consistency with the princqples aheady 
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laid down, that the individual must be allowed a teaaonaUe 
time to enaUe him to select the country in which he will i:e$ide« 
and the society to which he will adhere. Of his willingness to 
continue, no puUic declaration seems to be requisite. His«cts 
demcmstrate Us choice; but there would be a great difficulty 
in hxism the time in which a contrary determination ought to 

, be fiMrmed and declared. The law has as^gned twenfy-one 

• 

years as the age of discretion; but in whom is the judgynent 
sufficiently ripened at so eariy a period, to enable him to 
determine cm a subject so momei^ous, and how long after that 
period has been reached, shall be allowed for deliberation? 
These difficulties appear to be almost insuperable, aoad seem to 
reader the princifde itself inadmissible, unless it shcMild be 
q)eciaUy provided for by the legislature. But wh^De the adult 
has for a suffident length of time, by every external act, 
manifested Us a(&esion to the political society in which be was 
bom, there can ^st no right in him to shake off his allegiance 
without the consent of the state, and become a stranger, cor in 
the course oS events, an enemy to hm country. By tnsacts he 
has bound Umsdf as closely as the alien who, seeking to be 
naturalbed, has taken an express oatH. The obUgations result- 
ing from his birth are riveMed by Ins volimtary conduct 
afterwards, and he cannot dilute the indisBoluUe tie, of which 
he has this doubled the efifect. 

To these positions some Directions may \^ made, which it 
will be endeavoured to answer^ 

The leadipg^me is the g^atact of July 4, 1776^ by which 
two and a half nnUions of subjects tturew off their allegianoe to 
Great Brilian, and it is argued that what might be done by them 
collectivdy, could be done by them individually ;. but an obvious 
&IIacy appears in the very statement of this proposition. 

When the protection of the crown was wididmwn; when 
the aspect and the arm of paternal power were converted^into 
virtual exefaisicm from die pale of th^ British bauiy; a right dt 
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ooXhcixve reostance was created which, unlesssiimlar measures 
could be exerted against an indmdual, can never ^det in an 
individual. Our case differed in form only boax the ceeekm of 
tenitories and their inhabitants already noticed. If either by 
cesoon to another or by unm^fited severity to dioBe who axe 
nominally r^ained as sutgects, the legitimate protection is thus 
whdly wittidrawn, the dissolution of allegiance is the act of the 
sovermgn, and if assented to by his subjects, is bindiBg on both. 
It d^nds therefore upon fiu^ts to determine wh^her the cause 
.of our separation was sufiicient, and on these fibcts no American 
imnd can hesitate; 

The treaty <^ 1 7 as may be salidy referred to in conftrmation 
of this opinion* In recognising the independence of the Umled 
States, the n^ to declare it on the princi|des we assorted, may 
jusdy be considered as also recognised. Great Britain <fid not 
by prc^^sring to grant us indq[)endence, (a grant wbkkt would 
not have been accepted,) afiect to release us from present 
aHegiance; but on the contrary must be considered as retro- 
spectively acknow1e(^ii% that by ber own act she had entitled 
us to disccmtinue it 

Anc^her olgection arises from die adoiowle^leed ri^t tif 
emigration, of which, with us, no inhabitant is deprived, while, 
in many crther govemm^its, express permssicm is necessary ; 
but the «rror of this consists in sijqpposing that em^ration implies 
the dissolution of alliance. 

Emigration in its general sense, merely signifies removal 
from one place to another ; its strict and more appropriate 
meaning is the removal of a person, his effects and resid^ice: 
but in no sense does it imply or reqmre that it should take 
place with a view to become a subject or citizen of another 
country. 

Motives of health or trade, convenience or pleasure, may 
lead to emigration ; but if ct dej^vation of citizenslup were the 
necessary and immediate consequence, (and unless it is, tlie 
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aigument is without weight,) emigration woold often be a cause 
of terror and sometimes a punishnmit, instead of a benefit, in 
which smae the right is considered. 

Those who ccmtend for the affirmative of the proposition, 
must be able to prove that the quahty of citizenship ceases at 
the moment of departure ; that if the emigrant retimns he 
cannot be restored to his former rank, without pasang throu^ 
the regular forms of naturalization; that if real estate had 
descended upon him during his absence, he could not inherit 
it without the aid of a law in fevour of aliens, and that if the 
country to which he has removed, becomes engaged in war 
with us, and he did not x^hoose to remain there, he would be 
liable aa Us return, to be treated as an ahen enemy. In 
Viiginia, what is termed expatriation is authorized by an act 
of assemMy passed in 1792.* This isa&ir compact which 
an independent state has a right to make with its citizens, 
and amounts to a iiill release of all future claims against the 
emigrant who, if taken in war against the state, would not be 
liable to the charge of treason. But the release is effective 
only so &r as relates to the state which grants it. It does 
not alter his .relation to the United States, and it was ques- 
tioned in the case of Talbot v. Jansont how far such a law 

* The words of the law are these:— • 

"Whensoever any citizen of this commonwealth ihall bj deed in writing: 
under his hand and seal, executed in the presence of and subscribed by three 
witnesses, and by them or two of them proved in the general court* any 
district court, or the court of the county or corporation ivhere he resides, or 
by open veibal declaration made in either of sud courts to be by them entered 
of record, declare that he relinquishes the character of a citizen, and shall 
depart out of this commonwealth, such person shall from the time <^ his 
departure be considered as having exercised his right of expatriation and 
shall thenceforth be deemed no citizen.'' — ^Passed 23d December, 1792. 

1 3 DaUas, 133. The author apprehends that no principle can be more 
clear than that a state cannot' discharge a dtizen from his allegiance to the 
United states. 
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would be compatible with the Constitution of the United 
States, 

Tbe Virginia "act makes no distinction between the time of 
peace and of war. 

Whether the citizen, having formed the unnatural design 
of aiding the actual epemies of his country, could make 
use of its legal forms to enable him to commit such a crime 
with impunity, remains to be decided by the tribunals of that 
state. 

A distinction certamly not unreasonable has been taken 
between citizenship and allegiance. Perpetual allegiance 
is a doctrine of less force and efficacy in some countries 
than in others. It depends on their respective systems of law. 

The origin of alle^ance in England has been already 
described. Its former extension through almost every part o( 
this country'is unquestionable,'and in many states it continues 
unimpaired in its qualities and nature. 

It is indirectly recognised in the Constitution of the United 
States, and by- the acts of congress, which have been since 
passed. The indefeasible quality conceived to be incident to 
it has not yet been decided on by the Supreme Court of the 
United States; but in the Circuit Courts, Ellsworth, chief 
justice, declared, that a member of the community* cannot 
dissolve the social compact so as to free himself from our 
laws, without the consent or the default of the community. 
And in another case, Washington, J. declared that no citizen 
can throw off his allegiance to his country without some 
law authorizing him to do so.f But in those countries 



• United States v, Williams, 4 Hall's Law Journal, 401. 
t United States v. GilUes, 1 Peters, 120.— See 2 Crancb, 126. 
During the late war President Madison directed one Clark, a citizen of the 
United States whohad remoted to Canada, and was afterwards taken within 
13 
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where the doctrine of allegiance, in the sense we afiix to it, 
does not exist at all, or where it is a part of their law that 
it may be thrown off in certain caseSvOur portions do not 
apply. 

It may still further be urged, that the renunciation of all 
foreign allegiance inserted in the oath of naturalization, implies 
a power to renounce what is due to us as well as what is due 
to a foreign state. 

If this were found in the Constitution, it might occasion 
some difficulty ; but it is the language of congress, on whom 
it does not rest to give a binding exposition of the Constitu- 
tion. It was not required in the first act prescribing the mode 
of obtaining naturalization, and it was probably introduced 
fixwpa political jealousy, and by way of caution to the new 
citizen. The necessity of retaining it, is not very perceptible. 
Jf a naturalized citizen should Commit treason against us, by 
uniting with a hostile country fix)m which he had emigrated, 
he would not be more amenable to the law, because of his 
renunciation, npr less so, if it had never taken place ; s«k1 it 
would have no effect in the country which he had left, either 
by way of aggravation or extenuation of any offence for yvhich 
he might be responsible to them."^ 

The temporary allegiance, wJhich began with his residence 
among us, is rendered perpetual by his naturalizatbn, and the 
renundation is an useless adjunctt 



our lines and sentenced to death by a court martial as a spy — ^to be delivered 
to the civil autiiority, thereby disclaiming military pow^r over Wm as an alien 
enemy. 

* Isaac Williams, whose case hib been noticed, expressly renounced his 
allegiance to this country when he was naturattzed in France. In the opimon 
of the chief justice, this circumstance made no difference. 

t Th« legislature of Pennsylvania on the 29th of March, 1783, expunged 
fifom the oath, the part which req^uired a renunciation of allegiance to the 
King of Great Britain, declaring that it was wholly useless. 
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The last Direction which occurs to tha Buthor is, that inde- 
pendent of the oath of abjuration, the admission of a foreigner 
to -natuiralization among us implies that he may withdraw 
his allegiance fix>m his native country, and that otberwiee 
in case of war, he would be involved in the hardship of 
Jbeing obliged to commit treason agsunst one or the other: 
but the satisfactory answer always given to this proposition 
18, diat if the hidividual chooses to entangle himself in a 
double allegiance, it is his own voluntary act He may reside 
among us without being naturalized, he may enjoy much 
of the protection, and some of the advantages of a citizen, 
yet retain, unimpaured even in sensation, his alle^nce to 
his native country till the moment he chooses to leave us. 
If he determines compl^ely to unite his character and his 
, fortunes with ours, we receive him under the compact already 
€X{Jained, and his tenqiorary allegiance becomes permanently 
binding. 

Another point of onisiderable moment remains to be noticed. 
Having shown what a citizra, native or naturalized, may 0Ot 
clo by way of withdrawing his allegiance, we will now pro- 
ceed to show in what cases the ^ate ^lay not withdraw its 
protection. 

Ev«y person has a right to remain within a state as long as 
he pleases, except the alien eiiemy, the person chaiged with 
crknes in any of the other states, or in a fiurei^ state with 
whom a treaty to that effect exbts, and fugitives from service 
or labour in any of the states. To the two latter descrif^ons, 
no. asylum can by the Constitution <^ the United States, be 
afforded. 

The states are considered as a common jGsimily, vi4K)se har- 
mony would be endangered, if they were to {notect and detain 
i^ch ftigiti^^ when demanded in one case, by the executive 
luithority of the state, or. pursued in the other by the persons 
claiming an interest in their service. 
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In the case of alien enemies, the public good is OHisulted 
The right of sending them away, is an incident to the right of 
carrying on public war. It is not mentioned in the Constitu- 
tion, but it properly appertains to those who are to conduct 
the war. 

Whoever visits or resides among us, comes under the know- 
ledge that he is liable, by the law of nations, to be sent off, if 
war breaks out between his country and okirs, before he is 
naturalized. So if there is any treaty in force, by which we 
are bound to deliver up a fugitive, charged by another natim 
with the commission of crimes within its territory, every one 
arriving among us is considered as having knowledge of such 
compact. 

But whatever may be held by certain theoretical writers, 
there is no foundation for the opinion, that we are bound by 
the general law of nations, without such compact, to surrender 
a person charged with a crime in another nation. 

The principles by which this conclusion is attained, are as 
follow. A criminal act, committed within the limits of a 
nation, is an offence against that nation, and not against any 
other. It is the duty of a nation to punish offences against 
itself, but not against others. If the offender escapes, it has 
no power to pursue him into the territories of another, nor any 
right, by the general rules of law, to require the other to deliver 
him up. The nation in which he seeks an asylum, may con- 
scientiously retain and protect Mm. In legal acceptation, he 
has been received as an innocent man ; he holds this character 
among us, till he forfeits it by the ccmimission of a crime 
against us; he is then, on conviction, liable to punishment for 
such crime, but we cannot punish him for a crime committed 
in another country. 

Nature ^ves to mankind the right of punishing only for thdr 
own defence and safety. Hence it. follows, that he can only 
be punished by those he has offended. 
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To deliver the fii^tive to the nation which claims, in order 
to puqish him, is to as^ the punishment, and therefore directly 
at variance with these principles.* 

Yet it is not to be- inferred, that one state has a right to 
transfer its criminals to another, and that the latter is boimd to 
receive ihem. It rests with every independent state to c^n 
i{s doors to the admission of foreigners on such terms (wly, as 
it may think proper. 

During our colonial dependency, the mother country assum- 
ed a privilege of transp(»rting certain classes of her convicted 
•offenders to the provinces,* and the want of labourers at fiist 
induced us to receive them without complaint 

But it was soon discovered to be an alarming evil, and many 
of the provinces took measures to oppose it One of the last 
acts of ^ congress imder the confederation, was to recommend 
to the several states to pass proper laws for preventing the 
transportation of convicted malefactors from* foreign countries 
into the United State?* Perhaps the power implied by the 9th 
section of the 2d article, might be usefully adapted to the regu- 
lation of this sort of political commerce, in which, at present, 
we cannot be gaciners, for the United' States have no constitu- 
tional power to export or banish offenders. 

The power to pass uniform laws on the subject of bankruptcies^ 
is contained in th^ same paragraph. It is held, however, from 
its nature, not to be cc»npletely exclu^ve. 

Until it is exercised, the states are not forbidden to pass 
bankrupt laws, except so &r as they impair the obligation of 
contracts. When congress enacts a general bankrupt law, the 



* It 18 proper^ however, to observe, that a contrary opinion has been given 
in the state of New York by a judge of great learning and acuteness, Wash- 
bum's case, 4. Johnson, Ch. 106, to which b opposed the later decinon of a 
man of equal character and talent. Chief Justice lUghmaQ, in the case of 
Edward Short on a habeas coipas, Aug^ 20, 1824. 
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right of the states is suspended, though Dot exti^^ From 
the expiration or lepesl of the bankrupt law, the ability, of the 
state to exercise the power, qualified as above maitioBed, 
revives.* And even while the act d* <x)npess is in force, the 
power of the state coi^ues ov^ such cas^ as the law does 
not embrace. Hence the power to pass insolvent laws remains 
with the state. Bankrupt laws are generally, perhaps i»op^y, 
considered as confined to the, mercantile class, who are more 
exposed to pecuraary vicissitudes than those who pursue other 
occupations. Yet as poverty may also assail the latter, it would 
be hard to exclude the^i fitom the humane protection of the stale 
legislatures. But as states are prcditt)ited bam passing laws 
impairing the obligation of c(mtrabts,it has been contended that 
their power to pass insdvent laws is now queiticmd:^* The 
answer to this ofcgectioQ is, that without kiq)airing the oij^gatioD 
of a contract, the ranedy to enf(»ce it may be modified as the 
wisdom of the legislature may direct Confinenmit of the 
debtor may^be a punishment far not perfi»rming Us contract, or 
may be allowed as the means of inducing him to perform it 
The state may withhold this mean and leave the contract in 
fiill force. Imprisonment is no part of the cofitract, and simply 
to release the prisoner does not impair its oUigation.t 

Congress shall have power to coin money ^ regulate the value 
thereof^ and o{ foreign coin^ and^x the standard of toeights and 
measures. In a subsequent section of the ssune article, the . 
separate states sure prohibited from coming money and emitting 
bills of credit. The other parts of tfak section seem proper 
oligects for the exducnve pow^ of congress. But until it shall 
be exercised, each state, it b presumed, retains the right to 
fix the standard of weights and measures within its own 
precincts. 

A power to provide for the punishment of counterfeiling the 

• 4 Wheaton, 122. f ^'^ 200. * § 10. 
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securiiies and currentcain of the United States^ is incident to 
part of the antecedent secticni, and in itself purports the exclu- 
wm of state pow^. But whether the exclusive cognizance q£ 
such cases may be given to ihe tribunals oi the United States, 
or may not under some circumstances be concurrently exer- 
cised by the state courts, belongs to another head, and will be 
hereaft^ considered. 

The power to establish post ojices and post roads^ has a 
necessary connexion with the promotion of commerce and the 
general welfare of the Union. 

A regular system of free and q)eedy communication, is of 
vital importance to the mercantile interest, but on a wider 
scale we must also admit it to be of the first consequence to 
the general benefit In time of peace, it tends to keep the 
peq^ duly infi3rroed of their pditical interests; it assists the 
measures of government, and the private intercourse of indivi- 
duals. During a war, the rapid communication of intelligence, 
by means of the post, and the greater facility 6f transferring 
bodies of mea or munitions of war, to different i^aces, by the 
aid of good roads, are evident advantage If these establish- 
ments should in practice produce no revenue, the expense 
would be properly chargeable to the Union, and the proceeds 
of taxation in the common forms be justly ai^lied to defi:ay it 
If, however, as has [utoved to be the case, the post office yields 
a revenue, which is with the other revenues of the United 
States applicable only to die general service, it is obvious, that 
no state ought to interfere by establishing a post office of its 
own. This is therefore an exclusive power so fieur as relates to* 
the conveyance of letters, &c. In regard to post roads, it is 
umiecessary, and therefiure would be unwarrantable in con- 
gress where a sufficient road already exists, to make anodier ; 
and cm the other hand, no state has a power to d^iy or 
obstruct the passage of the maO, or the parage of trodps, ch: 
the property of the United States over its public roads. 
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The power ^ven to congress^ in respect to this subjeot, was 
brought into operation soon after the Constitution was adopted, 
and various provisions have at differ^it times been ^lacted, 
founded on the principle of its being an exclusive powar. 

It has been made a constitutional question, whether congress 
has a right to open a new mail road through a state or states 
for general purposes, ipvolving the public benefit, and the same 
doubt has been extended to the right of appropriating money 
in aid of canals through states. If we adhere to the words of 
the text, we are confined to post roads ; but it appears to the 
author to be one of those implied powers which may fidrly be 
considered as within the principles of the Cohstitutbn, and 
which there is no danger in allowing. The general welfare 
may imperiously require communications of either of these 
descriptions. A state is bound to consult only its own inune- 
diate interests, and not to incur expense for the benefit of other 
states. The United States are bound to uphold the general 
interest at the* general expense. . To restrain them to pointing 
out the utility of the measure, and calling on particular states 
to execute it, would be partially to recall the ineflSciency of the 
old government and to violate the main principle ofthe present 
one. If any political evil could result fix)m the procedure, it 
would present a strong argument against the allowance of the 
power ; but good roads, and facile, aquatic communications, 
while they promote the prosperity of > the country, cannot be 
seriously alleged to affect the sovereignty of the states, or the 
liberties of the people. The road ought, however, to be an 
open, not a close one. It is doubtfiil whether tolls for passage 
on it, can be constitutionally exacted. 

In the succeedmg section, the interests of science and the 
useful arts are laudably provided for, by empowering congress 
to secure for limited times^ to authors snd inventors^ the exclu" 
sive right to their respective writings and discoveries. 

At common law, it seems to have been a question whether 
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the inventor of any new art or improvement had such a special 
property in it, as to entitle him to pursue another who made 
use of it after the inventor had made it public. But there 
was no doubt that if another person had fallen on the same 
invention, without a knowkdge of the first, he would be 
Entitled to the benefit of his own talents. It has however 
bejBn deemed in many countries politic and wise, to secure 
to the first inventor a reward for the time and study employed 
in such pursuits. In England, the king undertook, on the 
score of royal prerogative, to grant exclusive privileges of 
making and selling articles of domestic manufacture, and of 
importing foreign articles, by wliich protection to such inventors 
Was occasionally obtained. But this practice began to be 
abused, and such licenses or monopolies, often conferred as 
rewards on particular favourites, or used merely to proiKiote 
the interest of the crown, had increased in the reign of 
Elizabeth and James I. to an alarming degree,* and there- 
fiwre, by an act passed in the twenty-first year of the reign of 
the latter, all such grants^ are declared to be void ; in the fifth 
section, however, a proviso is introduced, which is the founda- 
tion-of the present system in that country relative to patents, 
liy allowing them to be granted to the authors of any new 
inventions for a term not exceeding fourteen years. 

In respect to what is termed literary property; the right 
which a person may be supposed to have in his own original 
compositions, — the same doubts as to the common law are 
entertained, and the protection of a statute has been likewise 
extended,! which at the sstoe time disposed of the common 
law question, as to those who complied with its forms, by 
declaring that the author should have the benefit of it for 
fourteen years, and no longer, unless he was still living at the 



14 



• Coke's Inst. vol. iii. 181. 

1 8.Ann. c. 1^. 15 Geo. 3. c. 53. 
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expiration of the first term, when it might be renewed for 
fourteen years more. But as the author might not avail him- 
self of the benefit of the statute, the question remained unset- 
tled till the year 1774, when a small majority of the twelve 
Judges decided against it* This interesting question merits 
much consideration. At present it is sufficient to say, that 
as fi'om the nature of our Constitution, no new rights can be 
considered as created by it, but its operation more properly 
is the organization and distribution of a conceded power in 
relation to rights already existing, we must regard these pro- 
visions as at least the evidence of opinion, that such a species 
of property, both in 'the worths of authors and in the inventions 
of artistd, had a legal existence. 

In some of the states, prior to the adoption of the general 
Constitution, acts of the legislature in favour of meritorious 
discoveries and improvements, had been passed ; but their 
efficacy being confined to the boundaries of the states, was of 
Uttle value, and there can be no doubt that, as soon as congress 
legislated on the subject, (which was as early as the second 
session, 1790,) all the state proviaons ceased; although in the 
act of 21 Feb. 1793, it is cautiously provided that the appUcant 
for the benefit of the protection of the United States, shall 
surrender his right under any state law ; of which his obtaining 
a patent shall be sufficient evidence. 

To define and punish piracies and felonie& committed on the 
high seas is an exclusive power. 

• The regulation of foreign commerce appertains to congress 
alone, and the punishment of offences committed on the high 
seas is an unavoidable incident to this power : as soon as the 
Constitution was adopted, the power of the states in this 
respect was at an end. But the principle of this exclusive 



• 4 Burrow, 2417. 
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jurisdiction might perhaps be further extended. After the 
territorial boundaries of a nation are left, the sea becomes the 
common property of all nations, and the rights a.nd privilege 
relative thereto being regulated by the law of nations and 
treaties, properly belong to the national jurisdiction, and would 
be inconveniently, retained by the states which, m this respect, 
form only parts of the nation. 

It does not seem to have been necessary to define the crime 
of piracy. There is no act on which the universal sense of 
nations has been so fiilly and distinctly expressed, as there 
is no act which is so universaUy punished. The pirate is 
the enemy of all nations, and all nations are the enemy of the 
phate. 

Felony is a term derived fix)m the common law of England, 
and when committed on the high seas, amounts to piracy. 
The power to define either may have, been introduced to 
authorize congress td qualify and reduce the acts which should 
amount to either. It is coupled with the power to punish, 
and this power extends not merely to citizens of the United 
States, but to all others except the citizens or subjects of a 
foreign state saiKng under its flag and committing acts which 
amount to piracy ; but general piracy committed by persons on 
board of a vessel, acting in defiance of all law, and acknow- 
ledging obedience to no government, are punishable in our 
courts, and in the courts of all nations** 

By the high seas we are to understand not only the ocean 
out of sight ctf land, but waters on the sea coast beyond the 
boundaries of low water mark, although in a roadstead or bay, 
within the jurisdicticm or limits of one of the states or of a 
foreign govemment.t 



♦5Wheaton,151,4ir. 

n Gallison, 134 5 Wheaton, 304^ 306. 
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A power to dejim and to punish offences against tlie 
law of nations is contained in the same paragraph, but it is 
doubtful whether the power to punish ought to be considered 
as an exclusive one. The law of nations forms a part 
of the common law of every civilized country; violations 
of it may be committed as well on land as at sea, and 
while the jurisdiction of the separate states is admitted to 
be withdrawn from them in regard to acts committed on the 
sea, it does not seem to follow that it is superseded as to 
those on shore. 

Such acts may be of various kinds, and although the 
most prominent sulgects under this head are those which 
relate to the persons and privileges of ambassadors, yet in 
many other particulars, infringements of the law of nations 
may be proper subjects of state jurisdiction. But even if an 
outrage were committed on a diplomatic character, and he 
preferred the redress to be obtained from a stdte court to that 
afforded by the courts of the United States, it is not perceived 
that this clause would prohibit him fipom so doing; yet 
whether the power is exclusive or not, on which some further 
remarks will be made, the power to define and to punish 
this class of offences is with great propriety given to con- 
gress. The United States being alone responsible to foreign 
nations for all that affects their mutual intercourse, and 
tends to promote the general relations of good order and 
just demeanour, it rests with them alone to declare what 
shall constitute such crimes, and to prescribe suitable punish- 
ments. 

When such laws are made, they become binding rules of 
decision as well on the state courts as on the courts of the 
United States ; but if cases ieurise for which no such statutory 
provision has been made>4)oth these descriptions of courts are 
thrown upon those general principles, which being enforced by 
other nations, those nations have a right to require us to apply 
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and enforce in their favour, or for the benefit of their citizens 
and subjects. 

Thepower of ctec/anTig' t(?ar, with all its train of consequences, 
direct and indirect, forms the next branch of powers exclusively 
confided to congress. 

The right of using force, or of making war, belongs to nations, 
so far as it is necessary for their defence and the support of their 
rights. But the evils of war are certain, and the event doubtfiil, 
and therefore both wisdom and humanity require, that every 
possible precaution should be used before a nation is plunged 
into it. In monarchies, tHe king generally possesses this powar, 
and it is as often exercised for his own aggrandizement as for 
the good of the nation. Republics, though they cannot be 
wholly exonerated from the imputation of ambition, jealousies, 
causeless irritations, and other personal passions, enter into war 
more deliberately and reluctantly. 

It is not easy to perceive where this power could, with us, be 
more prudently placed. But it must be remembered, that we 
may be involved in a war without a formal declaration of it. 
In the year 1800, we were engaged in a qualified, but public, 
w^ with France ;* qualified, because it was only waged on 
the high seas — ^public, because the whole nation was involved 
in it It was founded on the hostile measures authorized by 
congress against France, by reason of her unjust aggressions on 
our commerce — ^yet there was no declaration of war. In such 
a war we may also be involved by the conduct of tibe executive, 
without the participation* of the legislature. The intercourse 
with foreign nations, the direction of the military and naval 
power, being confided to the president, his errors or misconduct 
may draw hostilities upon us. No other restraint appears to 
exist, than that of withholding the supplies to carry it on, which 
indeed congress can in no case grant beyond the term of two 

* 4 Dallas, 37. 
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years. But in England, the king is, in this respect, equally 
dependent on the parliament, and its history shows that this 
dependence is not always adequate to prevent unpopular 
wars. 

The several states are, by another clause, prohibited from 
engaging in war, unless actually invaded, or in such imminent 
clanger as will not admit of delay. 

But although congress alone can subject us to the dtibiotis 
results of formal war, a smaller portion of the government 
can restore us to peace. Hostilities may be temunated by a 
truce, which the president alone (it is conceived) may make. 
The duration of a truce is indefinite. It suspends all hostilities 
while it continues in force ; but it does not revive treaties which 
were broken by the commencement of the war, or restore 
rights of any sort, which were suspended by it It may be 
general or partial — ^it may extend to all pjaces and to all the 
mutual forces of the belligerents, or it may be confined to 
particular places or particular armaments. When it ceases, it 
is unnecessary to repeat the declaration of war. But before its 
conventual termination, unless some fi;esh cause of complaint 
should have arisen, it would be inconsistent with good faith to 
renew hostiUties. 

Treaties, by which peace is completely restored, may, as 
already shown, be made by the president and senate alone, 
without the concurrence, and against the will of the house of 
representatives. 

It has been made a subject of doubt, whether the power to 
make war and peace, should not be the same, and why a 
smaller part of the government shotdd be entrusted with the 
latter, than the former. Sufficient reasons may certahily be 
assigned for the distinction. Peace is seldom effected without 
preparatory discussions, often of lengtli and difficulty, the 
conduct of which, of course, belongs only to the president and 
senate. War is always an evil ; peace is the cure of that evil. 



Digitized by 



Google 



ENUMERATED POWERS OP CONGRESa m 

War should always be avoided as long as possible, and 
although it may happen to be brought on us as before observed, 
without the previous assent of congress, yet a regular and formal 
war should never be entered into, without the united approba- 
tion of ibe whde legislature. But although a peace is seldom 
. obnoxious and unacceptable to the public, yet its necessity or 
propriety may not always be apparent, and a public disclosure 
of the urgent motives that really exist in favour of it, may be 
prejudicial. The people have, in such case, a strongs motive 
for relying on the wisdom and justice of the president and 
senate, than in the case of ordinary treaties. They are less 
Kkely than a larger body to be. influenced by partial views or 
occasional inflammation, and the very circumstance of the 
smallness of their numbers increases their responsibility to 
public opinion. 

By the fifteenth and sixteenth paragraphs of the same 
important section, congress is empowered to provide for calling 
forth the militia to execute the laws of the Unions suppress insur- 
rections^ and repel invasions^ but in respect to the two last men- 
tioned objects, it is not to be understood as an exclusive power. 
There cannot at least be any doubt, that on the first emer- 
gency, each state eigoys a similar power, of which no act of 
congress can deprive them. For the principle of the Constituo - 
lion is not to deny to the states the right of self-protection in 
such cases, but to co-operate with the collective force of the 
Union in aid of the state. 

Uniformity in the organization and discipline of the militia, 
should extend through the Union. The imbecility of the con- 
federation in this respect, together with the variety of the 
periods of service for which the militia were aagaged, produced 
considerable inconvenience during the war of the revolution. 
Hence, congress is further empowered to provide for organiz" 
ing^ armings and disciplining the miUtia^ and for governing such 
part of them as may be employed in the service of the United 
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States. This power cannot be considered as infringing the 
rights and privileges of the states, since, however necessary, it 
cannot effectually be vested elsewhere, and since it is accom- 
panied with an express reservation to them, of the appointment 
of the officers, and of the authority o( training the militia, 
according to the discipline prescribed ' by congress. This 
subject will be hereafter resumed. 

The last eniunerated power is to eocercise excltisia)e legisla' 
tion in all cases whatever^ over stick district j not exceeding ten 
miles square^ as may by cession of particular states^ afid the 
acceptance of congress^ become the seat of the government of the 
United States^ and to exercise like authority over all places 
purchased by the consent of the legislature of the state in which 
the same shall be^ for the erection offoris^ magazines^ arsenals, 
dock-yards, and other needful buildings. 

A provision of this kind, is peculiar to tlie United States,* 
and the reasons in favour of it,, are cogent 

If the general government held its sessions within the 
limits, and under the jurisdiction of a state, it would be 
dependant on that state for protection and safety. If it ^ould 
happen, that at any time, unkind opinions, in respect to it, exist- 
ed on the part of the state, or, if the state govemm^t were 
deficient in firmness and power, the general legislature might 
be subjected to insult and disgrace, in the midst of its most 
important functions. It would thus be dishonoured in the 
eyes of foreign powers, and pitied or despised at home. Nor 
is this an imaginary or improbable ey^nt At the close of the 



• In England, the Royal Palace, with an extent of twelve miles round it, 
has a peculiar jurisdiction in regard to some legal controversies; but any siuts 
brought in the Marshalsea or Palace Courts, (as they are styled,) may be, and 
now generally are, removed at once to the ling's Bemch or Common Pleas. 
For all the purposes of legislation, there is no distinction between the **verge 
oftht court," and the kingdom at large. 
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war of the revolution, the congress, then sitting at Philadelphia, 
was surrounded and insulted by a small, but msolent body of 
mutineers of the continental army. It applied to the executive 
authority of Pennsylvania for defence; but under the ill con- 
ceived constitution of the state at that time, the executive 
power was vested in a council, consisting of thfa-teen members; 
and they possessed or exhibited so little energy, and such 
apparent intimidation, that the congress indignantly removed 
to New Jersey, whose inhabitants welcomed it with promises 
of defending it It remained for some time at Princeton, 
without being again insulted, till, for the sake of greater 
convenience, it adjourned to Annapolis. The general dissatis- 
faction with the proceeding!^ of the executive authority of 
Pennsylvania, and the degrading spectacle of a fugitive 
congress, suggested the remedial provisions now under coti^ 
sideration. 

It has been carried into effect, by the cession and accept- 
ance of a tract of land on the river Potowmack, partly 
from the state of Virginia, and partly from the state of 
Maryland. The inhabitants generally were satisfied. But 
some consequences, that perhaps were not fully foreseen, 
have flowed from it The inhabitants of the District of 
Columbia, are no longer in all respects citizens of a state, 
although they are unquestionably, to a certain extent, citizens 
of the United States. As such, they are entitled to the benefit 
of all commercial or political treaties with foreign powers, and 
to the protection of the Union at home. But they have no 
representatives* in the senate; they cannot partake in the 
election of members 6f the house of representatives, or of 
electors of president and vice president The judiciary power 
between citizens of different states, does not extend to them,* 
in which respect, they are more unfavourably situate than 



• 2 Cranch, 452. 
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aliens; but suitable courts of justice, and certain adequate 
provi^ns for its local government, have been made by con- 
gress. The immediate residence of government, has greatly 
contributed to its prosperity, and its political anomaly has 
produced no general inconvenience. Under a subsequent 
head, some remarks will be made on the judicial relations 
affecting this, and other separated districts. 

The enumeration closes with a declaration of the powers of 
congress, to make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers^ and all others 
vested by the Constitution in the government of the United States^ 
or in any department or officer thereof 

It is impossible not to perceive in this, as in so many oth^ 
instances, the circumspection that confined the legislature to 
its proper bounds ; the wisdom that, within those bounds, left 
nothing unsupplied. 

Without this clause, the specific enumeration might have 
been construed by a morbid jealousy, to imply, that congress 
possessed no other powers of legislation; and some parts of the 
executive duties might have doubtfully rested only on the 
general description in the Constitution. Even the functions of 
the judicial tribunals require legislative developement and 
assistance. All necessary pow€!lr, and no power that is not 
necessary, is contained in this final provision. 
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CHAPTER X. 



OP THE RESTRICTIONS ON THE POWERS OP CONGRESS 
—AND ON THE EXECUTIVE AND JUDICIAL AUTHO- 
RITIES—RESTRICTIONS ON THE POWERS OP STATES 
AND SECURITY TO THE RIGHTS OF INDIVIDUALS. 



The restrictions on the powers of congress contained in 
the original text are few. The genera] principle on which 
it is constructed being declared and manifest throughout, it 
follows that to no^ purpose inconsistent with or extending 
beyond that principle, can its power of legislation be carried. 
Yet it was expedient in some instances to introduce positive 
exceptions ; in some, to qualify powers enumerated or implied, 
and in others to secure by explicit declarations both the repub- 
lican foundation and the equality of the states in all points 
within the sphere of the general government. 

The first class of these restrictions relates to commerce. 

No tax or duty shall be laid on articles exported from any 
state* 

It has been repeatedly observed, tliat the leading prin- 
ciple of the whole Constitution is uniformity in respect to the 
several states, as far as it can be obtained. The natural 
or artificial products of states are different— to lay a general 
duty on the exports of rice or cotton, or tobacco, would 
affect only the southern states; on flour or grain, principally 
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the central states, and on the domestic manufactures would 
operate chiefly on the northern and eastern states engaged 
in them — ^yet without this restriction perhaps it might have 
been done. 

A restriction both as to exports and imports is subsequently 
extended to the states themselves, except what may be 
absolutely necessary to execute their own inspection laws; 
and, to prevent evasion under colour of only securing the 
right of inspection, it is provided that the net produce of all 
duties and imposts laid by any state on imports or exports, 
shall be for the use of the treasury of the United States, apd 
that all such laws 9hall be subject to the revision and control 
of congress. 

On the same principle it is provided in general terms, that 
no preference shall be given by any regulati&ns of commerce 
or reventie to the ports of one state over those of another^ 
nor shall vessels bound from one state be obliged h entevy 
clear y or pay duties in another. A vessel bound to or fix)m 
Philadelphia, shall not be obliged to enter or pay duties in 
the state erf Delaware or New Jersey. It is not however 
probable that congress, although unrestrained^ would make 
such regulations. 

These are all the restrictions immediately rdiating to axat* 
merce, but one of some importance was omitted. The danger 
of introducing contagious diseases, has suggested to commer- 
cial countries the propriety of interposing the utmost care in 
regard to the admission of vessels from suspected places^ In 
the Mediterranean, where on account of the frequency of the 
plague, the practice began, it was required that such vessels 
should ride at anchor forty days without intercourse with 
the shore. Hence the term quarantine has been introduced, 
although the limitation of time is varied according to drcum« 
stances. The state or pcurt at whkh the vessel immediately 
- arrives being the dxsi in danger, has the greatest interest in 
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takiug proper precautioDs accojrding to its atuations and 
means of enforcing them. But the utility of such precautions 
escaped notice in framing the Constitution ; and congress, with 
a fior construction of its implied powers, has made suitable 
provisions to enable the states to i»otect the health of thw 
inhabitants, although by so doing, they may, in some degree, 
be considered as partaking of the power to regulate commerce. 

An important clause with which this section commences, is 
partly of a conmiercial, and partly of a political and moral kind. 
It was foreseen, that the general power to r^ulate conunerce 
would include a traffic now justly reprobated by most Christian 
nations, but some interests and opinions were to be respected, 
and while the power to abolish the slave trade entirely was 
indirectly conceded, the exercise of it till the year 1808, other- 
wise than by hying ataxqr duty of ten dollars on cacfi person 
imported^ was prohibited. Congress did not fail to avail itself 
of the power, as soon as it became lawfiil to execute it. 

The restrictions in regard to taxation and pubUc numeps have 
already been mentioned. 

Reasons will be given hereafter for considering many of the 
restrictions, contained in the amendments to the Constitution, 
as ext^ading to the stages as well as to the United States, but 
the nature of the writ of habeas corpus seems peculiarly to call 
for this construction. It is the great jremedy of the citizen or 
subject against arbitrary or illegal imprisonment; it is the mode 
by which the judicial power speedily and effectually protects 
the personal liberty of every individual, and repels the injustice 
of unconstitutional laws or despotic governors. After erecting 
the distinct government which we are considering, and after 
declaring what should constitute the supr^oie law in every 
state in the Umon, fearful minds might entertain jealousies of 
this great and all-contrdling power, if some protection against 
its energies wh^i misdirected, was not provided by itsel£ 

The national code in which the writ of habeas corpus was 
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originally found, is not expressly or directly incorporated into 
the Constitution. 

If this provision had been omitted, the existing powers under 
the state governments, none of whom^are without it, might be 
questbned, and a person imprisoned on a mandate of the 
president or other officer, under colour of lawful authority 
derived from the United States, might be denied relief. But 
the judicial authority, whether vested in a state juc^, or a 
judge of the United States, is an integral and identified capacity; 
and if congress never made any provision for issuing writs of 
habeas corpus^ either the state judges must issue them, or the 
individual be without redress. The Constitution seems to have 
secured this benefit to the citizen by the descriptbn of the writ, 
and in an unqualified manner admitting its efficacy, while it 
declares that it shall not be stispended unless tohen^ in case of 
rebellion or invasion^ the public safety shall require it. This writ 
is believed to be known only in countries governed by the 
common law, as it is established in England; but in that 
country the benefit of it may at any time be withheld by the 
authority of parliament, whereas we see that in this country it 
cannot be suspended even in cases of rebeUion or invasion, 
unless the public safety shall require it. Of this necessity the 
Constitution probably intends, that the legislature of the United 
States shall be the judges. Charged as they are with the 
preservation of the United States from both those evils, and 
superseding the powers of the several states in the prosecution 
of the measures they may find it expedient to adopt, it seems 
not unreasonable that this control over the writ of habeas, 
corpus^ which ought only to be exercised on extraordinary 
occasions, should rest with them. It is at any rate certain, that 
congress, which has authorized the courts and judges of the 
United States to issue writs of habeas corpus in cases within 
their jurisdiction, can alone suspend their power, and that no 
state can prevent those courts and judges from exercising their 
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regular fiinctions, which are, however, confined to cases of 
imprisonment professed to be under the authority of the United 
States. But the state courts and judges possess the right 
of determining on the legality of imprisonment under either 
authority.* 

No bill of attainder^ vm ex post facto law shall be passed. 

Bills of attainder are those by which a person without a 
judicial trial, is declared by the legislature to be guilty of some 
particular crime. The definition itself shows the atrocity of the 
act Such laws ar^ never passed but in times of wild commo- 
tion or arbitrary misrule. 

Ex post facto laws are often supposed to signify all laws 
having a retrospective operation, but the technical meaning of 
them is more confined. An ex post facto law is when an action 
is declared to be a crime, which at the time it was done was 
innocent, or when it aggravates a crime, and declares it to be 
greater than it was when committed, or when it increases the 
punishment, or directs that different or less evidence shall be 
sufficient to convict the offender ; but if it softens the rigour of . 
the ancient law, it is not within the iMrohibition.t The Consti- 
tution does not prevent congress from passing retrospective laws 
in civil cases. Why this was omitted when the states in the 
same instrument are restrained from passing laws impairing 
the obligations of contracts, will be hereafter explained. * 

No title of nobility shall be granted by the United States^ or by 
any individual state. Of this there could have been but little 
danger. The inde^dent spirit of republicans leads them to 
contemn the vanity of hereditary distinctions, but the residue 
of the clause is more important. No person holding any ojice 
of trust or profit under the United States shall, vnthout the 



* See among other instances, the case of Commonwealth v. Smith, before 
Chief Justice Tilghman,1809. 
t 3 Dallas, 386. Calder v. Bull. 
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amsmt of amgresSi Mcept of any present^ emolumenty tjffict^ or 
title of any kind whatever^ from any kkg^ prince^ or foreign 
state. 

There cannot be too much jealoucty in respect to fordgn 
influence. The treasures ofPersia were successfully distributed 
in Athens ; and it is now known that in £n|^and a profligate 
prince and many of his venal courtiers were bribed into 
measures iigurious to the nation by the gold of Louis XTV.* 

A salutary amendment, extending the prohibition to all 
citizens of the United States, and disfranchising those who 
inCringe it, has been adopted by some of the states ; but not yet 
by a sufficient number. The clause in the text is defective in 
not providing a specific penalty for a breach of it Disfran- 
chisement, or a deprivation of all the rights of a citizen, seams 
the most appropriate punishment that could be applied, unce 
it renders the seduction useless to those who were the autbon 
of it, and disgraceful to the person seduced. 

Of the amendments abeady adopted, (for which see the 
appendix,) the eight first in order fall within the class of 
restrictions on the legislative power, some of whicli would have 
been implied, some are original, and all are highly valuable^ 
Some are also to be considered as restrictions on the judicial 
power. 

The constitutions of some of the states contain bills of 
rights ; others do not A declaration of rights, therefore; 
properly finds a place in the general Constitution, where it 
equalizes all and binds all. 

Each state is obliged, while it remains a member of the 
Union, to preserve the republican form of government in all 
its strength and purity. The people of each state, by the 
amended constitution, pledge themselves to each other Cor the 



* See Dalrymple's Memoirs, rol. 2, Mazure's Ute History of the Revolation 
of 1688, &c. 
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sacred preservation of certain detailed principles, without which 
the republican form would be impure and weak. 

They will now be viewed in succession. 

The first amendment prohibits congress from passing ang 
law respecting an establishment of religion^ or preventing the 
free exercise of it. It would be difficult to conceive on what 
possible construction of the Constitution such a power could 
ever be claimed by congress. The time has long passed by 
when enlightened men in this country entertained the opinion 
tfiat the general welfare of a nation could be promoted by 
religious intolerance, and under no other clause could a pre- 
tence for it be found. Individual states whose legislatures are 
not restrained by their own constitutions, have been occasbn- 
ally found to make some distinctions ; but when we advart to 
those parts of the Constitution of the United States, which so 
strongly enforce the equality of all our citizens, we may 
reasonably doubt whether the denial of the smallest civic 
right under this pretence can be reconciled to it In most of 
the governments of Europe, some one reli^ous system enjoys 
a preference, enforced with more or less severity, according 
to circumstances. Opinions and modes of worship differing 
from those which form the established reli^on, are sometimes 
expressly forbidden, sometimes punished, and in the mildest 
cases, only tolerated without patronage ot encouragement. 
Thus a human government interposes between the Creator 
and his creature, intercepts the devotion of the latter, or con- 
descends to permit it only under political regulatiops. From 
injustice so gross, and impiety so manifest, multitudes sought 
an asylmn in Ainerica, and hence she ought to be the hos- 
pitable and benign receiver of every variety of religious opinion. 
It is true, that, in her early provincial stage, the equality of 
those rights does not seem to have been universally admitted. 
Those who claimed religious freedom for themselves, did not 
immediately perceive that others were also entitled to it ; but 
16 
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the history of the stem exclusbn or reluctent admisaon of 
other sects in several of the provinces, would be an improper 
digression in this work. In tradng the annals of some of the 
provinces, it is pleasing to observe that in the veiy outset, 
th^ enlightened ^nders publicly recognu^ the perfect 
freedom of conscience. There was indeed sometimes an 
inconastency, perhaps not adverted to in the occluaon of 
public offices to all but Christians, which was the case in 
Pennsylvania, but it was then of Utde practical importance. 
In the constituticm adopted by that state in 1776, the same 
inconsistency, though expressed in language somewhat dif- 
ferent, was retsdned, but in her present constitution, nothing 
abridges, nothing qualifies, nothing ddeats, tl^ full efifect of 
the original declaration. Both the elector and the elected 
are entitled, whatev^ their religious tenets may be, to the 
fullest enjoyment of political rights, provided in the latter 
description, the party puUicly declares his belief in the being^ 
of a God, and a future state of rewards and punishments. 
This qualification is not expressly required of an elector, 
and perhaps was introduced in , respect to those^ elected, 
diiefly for the purpose of more particularly explainir^ the 
sense of a preceding section. It is indeed to such a degree 
doubtful whether any can be found so weak and depraved as 
to disbelieve these cardinal points rf all religions, that it can 
scarcely be supposed to have been introduced for any other 
purpose.^ 



* There ftre now but two states in the Union whose constitutions contain 
ezclusiye provisions in regard to religious opinions. In Msoyland, no one 
who does not believe in the Christian religion can be admitted to an office 
of trust or profit. In North Carolina, the same exclusion is extended to all 
who deny the truth of the protestant religion. But in every other respect 
than the capacity to holdvsuch offices, all stand on the same fo<^io|f in both 
•tates. ^ ^ 
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JiBt and liberal principles on this subject, throw a lustra 
round the Constitution in which they are found, and while 
they dignify the nation, promote its internal peace and har- 
mony. No i»edominant religion overpowers another, the 
votaries of which are few and humble ; no lordly hierarchy 
excites odium or terror; legal pereecution is unknown, and 
fireeddm of discussicm, while it tends to promote the know- 
ledge, contributes to increase the fervour of piety. 
, The freedom of speech and of the press forms part of the 
saiQe article, and in part relates to the same subject; it 
embraces all matters of religious, moral, political, or physical 
discussion. Tacitus^ in gloomy meditation on the imperial 
despotism of Rome, exclaims, "How rare are those happy 
times when men may think what they please and say what 
they think," Under the denial of such rights, life is indeed of 
little value. The foundation of a free government begins to 
be undermined when freedom of speech on political subjects 
is restrained ; it is destroyed when freedom of speech is wholly 
denied. The jMress is a vehicle of the freedom of speech. 
The art of printing illummates the world, by a rapid dissemi*- 
Datioa of what would otherwise be slowly communicated 
ajsd partially upderstood. This may easily be conceived, if 
we were to figure to ourselves the total suppression of printing 
for even a short time in this coimtry. Our new^apers 
are now more numerous than such publications are in an 
equal amount of population in any odier part of the world. 
Wherever a new settlement is formed, and every year pre- 
sents many such, a printing press is established as soop as a 
sufficient number of inhabitants is collected. Infonnation is 
the moral food, for which the active American intellect ever 
hungers. ' 

But the liberty of speech and of the press may be abused, 
and so may every human institution. It is not, however, to 
be supposed that it tnay be abused with impunity. Remedies 
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will always be found while the protection of indiviciual rights 
and the reasonable safeguards of society itself form parts of 
the principles of our government A previous superintendency 
bf the press^ an arbitoiry power to direct or prohilnt its pub- 
lications are withheld, but the punidiment of dangerous or 
offensive publicatiras, which cm a four and iiiq)artial trial are 
found to have a pernicious tendency, is necessary for the peac^ 
and order of gpvemment and religion, which are the solid 
foundations of civil liberty. 

The right of the peopk peaceably to assemble arid petition 
government for a redress of grievances concludes the article. 

Of this right in the abstract thare cannot be a doubt To 
withhold from the injured, the privilege of complaint, and to 
debar the rulers fix)m the benefit of infinrmation that may 
apprize them of their errors, is mutually unjust It may, 
however, be urged, that history shows how those meetings and 
petitions have been abused, and we may be turned to an 
Ekiglish statute, which, though ill observed, is said to be still 
in force,* and which is understood to have been founded on 
the mischiefe and disorders experienced from large and tumul- 
tuous assemblies, presenting petitions for the redress of 
grievances in the reign of Charles I. But besides the well 
known irrelevancy of the argument from the abuse of any 
thing against its use, we must remember that by requiring the 
assembly to be peaceable, tiie usual remedies of the law are 
retained, if tlie right is illegally exercised. 

The preceding article expressly refers to the powers of 
congress alone, but some of those which follow are to be more 
generally construed, and considered as applying to the state 
legislatures as well as that of the Union. The important prin- 



* 1 Bl 143. 4 Bl. 147. Lord Mameeld on the Trial of Lord George 
Gordon. 
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ciples contained in them axe now incorporated by adoption 
into the instrument itself; they form parts* of the declared 
rights of the people, of which nrither the state powers nor 
those of the Union cad ever deprive them. 

A subsequent article declares, that the powers not dek- 
gated to congress by the Constitution^ nor prohibited by it 
to . the states^ are reserved to the states respectively, or to 
the people. What we are about to con^der are certainly 
not delegated to congress, nor are they noticed in the pro- 
hibitions to states; they are therefore reserved either to the 
states or to Uie peqple. Their high nature, their necessity 
to the general security and happiness will be distinctly per- 
ceived. 

In the second article, it is declared, that a toell regulated 
niilUia is necessary to the security of a free state ; a proposition 
from which few will dissent. Although in actual war, the 
services of regular troops are confessedly more valuable; yet, 
while peace prevails, and in the commencement of a war 
before a regular force can be raised, die militia form the paUa- 
dium of the country. They are ready to rq?el invasion, to 
suppress insurrection, and preserve the good order and peace 
of government That they should l)e well regulated, is 
judiciously added. A disorderly militia is disgraceful to itself, 
and dangerous not to the enemy, but to its own country. The 
duty of the state government is, to adopt such regulations as 
will tend to make good soldiers with the least interruptions of 
the ordinary and usefiil occupatims of civil life. In this all 
the Union has a strong and visible interest. 

The corollary, from the first position, is, that the right of the 
people to keep and bear arms shall not be infringed. 

The prohibition is general. No clause in the Constitu- 
tion could by any rule of construction be conceived to 
give to congress a power to disarm the people. Such a flagi- 
tious attempt could only be made under some general pretence 
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by a state legidature. Butif in any blind pursuit of uMMrdiaate 
power, either should attempt it, this amendment may be 
i^pealed to as a restraint on both. 

In most of the countries oi Europe, this ri^ does not seem 
to be denied, althou^ it is allowed more or less q[>aringly, 
acconfing to circumstances. In Ekigland, a country whicb 
boasts so much of its freed(Mn, the ri^t was secured to 
protestant subjects only, on the revolution of 1688 ; and it is 
cautiously described to be that of bearing arms (ot tbdr 
defence, ^^ suitable to their conditions, and as allowed by 
law;"* An arbitrary code for the preservation of game in 
that country has long disgraced them. A very small prop^r^ 
tion of the people being permitted to kill it, though for th^ 
own subsistence; a gun or other instrument, used for that 
purpose by an unqualified person, may be seized and fiinfmted. 
Blackstone, in whom we regret that we cannot always trace 
the expanded principles of rational lU)^iy, observes howev^, 
on thb subject, that the i»ev€»ti(Hi of pqpular insurrections 
and reedstance to government by disarming the people, is 
dlener meant than avowed, by the makers X)f forest and game 
laws.t 

This right ought not, however, in any government, to be 
abused to the disturbance of the public peace. 

An assemblage of persons vnih arms, for an unlawfid 
purpose, is an indictable ofifence, and even the carrying of arms 
abroad by a single individual, attecided with circumstances ^ving 
just reason to fear that he pwposes to make an unlawftd use oi 
them, would be sufficient cause to require him to give surety df 
the peace. If he refused he woukl be Uable to imprisonm^tt 

No soldier shall in time of peace be qtmrtered in any house 
without the consent of the owner ^ (here the restriction is general,) 



• 1 WilL k, Mary,c. 2. f 2B1. 413. 

♦ 3 Coke*8 Inst. 160. Hawkins, b. 1. c. 60. 
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nor in time of war ^ but in a manner to be prescribed by law; and 
dus must be construed a law of the United States wben^tbe 
war is general, or of the state when in the authorized exercise 
of the right of self-defence on the sudden emergencies adverted 
to in the CcHistitution, immediate state operations have become 
necessary, hi the former case, the sole conduct of the war is 
gpiven to -the general government, and it ou^t not to be 
dependent on, or controlled by the state governments in its 
^ modes of {Hx>ceeding. In the latter, the state, relying on its own 
energies, is entitled to the benefit of the same principle. The 
practice would be' needlessly burthensome to the people in time 
of peace, and by a government having improper views, it might 
be rendered an indirect and odious mean of compelling sufomis* 
»on to improper measures. During a war, when it becomes 
necessary to garrison a town, or station a body of troops £>r a 
time in a particular place, the ccmimon interest will naturally 
supersede minor objections. 

By the general term soldier, we are to understand as weU the 
nulitia in actual service as regular troops. 

The following article declares, that the right of the people to 
be secure in their houses^ papers^ and effects^ against unreasonable 
searches and seizures^ shall not be violated^ and no warrants shall, 
issue but^ upon probabk cause^ supported by oath or affimuation, 
particularb/ describing the place to be searched^ and the persons or 
things to be seized. 

Here again we find the general terms which prohitut all 
violations of these personal rigbs, and of course extend both to 
the state and the United States. 

The term unreasonable is used to indicate that the sanction 
of a legal warrant is to be obtained, before such searches or 
seizures are made, but when upon probable cause, supported 
by oath or affirn>ation, such a warrant is issued, not only may 
other effects, but the papers of the accused be taken into the 
custody of the law. 
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The following part of the 6th article has more immediate 
reference to the judicial proceedings of the United States, and 
may therefore be con^dered as restraints only on the legislation 
of the United States. 

In all criminal prosecutions^ the accused shall enjoy the right 
of a speedy and public trial by an impartial jury of the state and 
district wherein the crime shall have been committed^ which diUrict 
shall have been previously ascertained' by law. For the better 
understanding of this provision, it is proper to explain that it 
had already been provided in the Constitution,* that the trials 
of offences should be had in the state where they were com- 
mitted ; but, in organizing the judiciary system, it had appeared 
to congress proper to form judicial districts^ and it was found 
inconvenient to make them always commensurate with the 
boundaries of states. Thus two districts had been formed out 
of the state of Massachusetts, and two out of Virginia.t By 
virtue of this amendment, an offence committed in that part of 
Massachusetts which lay eastward of New Hampshire could 
only be tried in the district of Maine. It is a wise and merciful 
measure. It would haVe been highly oppressive to carry a man 
from Ncwrfolk, in Virginia, to take his trial at Harrodsburg in 
Kentucky. 

Another part of the sixth article is calculated to secure to 
the accused a protection which, to those familiar only with the 
habits of this country, would appear superfluous. The accused 
is to be informed of the nature and cause of the accusation^ to be 
confronted toith the witnesses against him; to have compulsory 
process for obtaining vntnesses in his favour^ and to have the 
assistance of counsel in his defence. 

It seems monstrous that in any countiy the testimony on 



• Art. 3. § 9. 

t other subdi^sions have sinbe taken place in other states: the general 
principle is now adverted to. 
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wbicb a p^scm might be convicted ^KHild be takea in his 
absence. Yet it is certcdn, that in some places, the testimony 
on which a person might be convicted of the greatest crimes 
was often taken without his being present, sometimes even 
'without his knowing who the witnesses ware. The evidence 
thus collected was embodied in the accusation, and be was 
required to defend Inn^elf against invi^le enemies. This 
severity has indeed heea. mitigated in modem times, but it is 
believed to be not yet totally abolished. 

A person accused ought to have all-the aid of the law to his 
defence ; those on whose testimony he must rely, may, from 
intimidation or corruption, be unwilling ta assist him. The 
pubUc is considered as always having it in their power to 
compel the appearance of witi^sses against him. It is just 
that he should be armed in the like manner. No judge can now 
refuse to issue process against tho^e whom the accused shall 
nominate to him— and to compel them to enter into recogni- 
zance to appear and testify on the trial. Circumstances may 
even render it necessary that he should go further. K there is 
a probabiUty that the witness will leave the state or district 
Jbefore the trial comes on, it seems to be the right of the accused 
to demand security for Ws appearance. 

But with all these humane provisions, something more is 
wanting. The most innocent man, pressed by the awful 
solemnities of a public acv^usation and trial, may be incapable 
of supporting his own caus6. He may be utterly unfit to cross- 
examine the witnesses against him, to point out the defects of 
their testimony, and to counteract it by properly introducing 
and applying his own. Hence the importance, we might say, 
the right, of having the aid of n^n educated and accustomed 
to manage criminal trials, to who^ knowledge and skill he 
may safely commit the conduct of his defence. Will it be 
believed, that, even at this day, in England, a person indicted 
of any capital crime (unless m the case of high treason by 
17 
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express statute) is not allowed the benefit of counsel, accept 
to address the judge on a question of law? Those observa- 
tions on the fects of the case, winch, in the hands of able and 
experienced advocates, might secure the acquittal of an imtocent 
man, are wholly prohiWteA The tranbling prisoner may make 
a fruitless effort himself, and he frequently has the consolation 
to be told, Ibat the court is his counsel, and will call the atten- 
tion of the jury to whatever may opemte in Ws &vour. An 
empty fiction, which often deludes him who relies on it Two 
benevolent efforts have recently been niade in the house of 
commons to procure tWs right to such defendants, but, being 
opposed by the whole force of the ministerial party, they botfc 
foiled. 

The protection of the individual against all unnecessary 
severity in the prosecution of justice, character^es the greatest 
pail of the fifth, and the whole of the .^gfath amendment 

The latter declares, that excesme bail shedl not be reqiAredy 
nor excesme ^nes imposed^ nor cruel and unusual pwmhments 
inflicted. 

Dturing the arbitrary reigns of the Stuarts in Britmn, 
particulariy of the two la6t, one frequent mode of oppressing 
those who were obnoxious ta the court, was to cause crkninal 
proceedings to be instituted against them, to demand bail in 
extravagant sums, and on their faUing to prociare it, td commit 
them to prison. 

When Ibe revolution took place, amcmg other provisions 
demanded by the people, and readily assented to by William III. 
was the clause which has been transcribed into this amend- 
ment If exoessdve bail is demanded by one magistrate, 
another may moderate it on a habeas corpus, issued to the 
keqjer of the prison in whose custody the party is. This power 
is iK>t, however, to b© abused, l^ reducing the bail below a 
reasonable smn- In mch a Cfuie, the latter magkitote wouM 
iBimelf be Uable to a iine, tf'tte criminal should nc^ appear at 
the appointed time. 
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Exces^e fines constitute one mode of inflicting cruel 
punishments* 

This restriction applies equally to the legislative and to the 
judicial authority. In respect to the formeri however, it is 
rather to be cmisidered in the light of a recommendaticHi than 
as a condition on which the constitutionality of the law dep^ods. 
The judicial authority would not undertake to pronounce a law 
void, because the fine it imposed appeared to them excessive ; 
and, Uierefore, if the legidature should commit, and persist in, 
gross errors in this respect, the ultimate remedy must be sought 
among the checks on the legislative power, whi^ will hereafter 
be brought into view. • 

The prohibitibn of unusual punishments applies alike, under 
the qualifications already noticed, to the legislative and to the 
judicial power. 

The laws of a firee country seldom leave the sort of puni^- 
ment to be inflicted to the discretion of the judge, although the 
measure or extent of it, as for instance the qtiantam of a limited 
fine, or the duration o( a teitn of imprisonment, which, by the 
law is not to be exbeeded, is often subsutted to him. The 
peculiar circumstances of each case, the contrition or general 
good character of the offender, may suggest and justify a mode- 
ration of the full extent of the punishment. But a law which 
subjects an offender to any sort of punishment, is unknown to 
our civil code. If the law is silent in respect to the mode of 
punishment, which is sometimes the case when jm act is 
prolubited in general terms, without saying more, tfie court is 
understood to be confined to the usual moderate punishment of 
fine and imprisonment, or one of them. If a fine alone is 
imposed, impriscnmient may be an adjimct, to enforce the 
pajrmentofit 

The obligi^ti(Hi on the le^lature not to pass laws inflicting 
unusual punishments must be considered as subject to some 
qualificati(»L The established forms of punishment may have 
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proved intfiectual to prevent the commission o( some kinds of 
offences. .We may instance the practice of duelling, an offeiM^e 
against God and society, which no law has yet been £kmd 
sufficient to prevent. It would be no violaticHi of the Constitu- 
tion if congress, within the sphere of their separate legislation, 
could by the invention of some new punishment, striking at the 
false honour which leads folly to the field, put an end to a custom 
so inhuman and absurd. 

At comnoon jaw there are two modes of instituting prosecu- 
tions ; one of which is by an information filed by the ofBcer 
who rejM-esent^the public, on his own judgment and discretion, 
which, if unadvisedly or corruptly done, may subject the indi- 
vidual to causeless trouble and expense. The other is by an 
indictment which is prepared by the same officer, and sent to 
a grand jury, or it may be done by the grand jury themselves. 
In both of these cases, witnesses are carefully examined on the 
part of the public, and the accused is not put on his trial unless 
at least twelve grand jur3nmen, on their oaths or affirmations, 
find that there is sufficient cause for it In the fifth article it is 
expressly declared, that no person^ except in cases arising in the 
land or naval forces^ or in the militia when in actual service in 
time of tear or public danger^ shall be held to answer for a capital 
or otherwise infamous crimey unless on a presentment or indictment 
of a grand jury y' and in no case shall he be compelled to be a 
witness, against himself 

ThBt no one shall be subject for the same offence^ to be twice 
put in jeopardy .of life or limb, which is also provided, is 
perhaps too narrow-^no one, after a full trial and a fair 
acquittal, ought to be subjected to another trial for the same 
offence, whether it be great or small, and such indeed is the 
settled rule of law. The plea of a former acquittal, is a 
complete bar to every subsequent prosecution for the same 
offence. It follows from all the antecedent precautions, that 
no one can be deprived of Kfe^ liberty^ or property, without due 
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procesif of law ; and the repetition of this declaration, is only 
valuable, as it exhibits the summary of the whole, and the 
anxiety that it should never be forgotten. 

But one part of the clause, cmmected with the last men- 
tioned, requires more particular explanation. 

In some countries when the pubMc interest may occasionally 
require that private property should be appropriated to public 
purposes, the sovereign makes use of it without ceremony. In 
others, ij cannot be taken from the individual on any terms 
without lus own consent. A middle line is the correct course. 
A perverse and obstinate man, might otherwise impede or 
wholly prevent measures of the most cogent necessity for the 
public benefit, in which his own would be included. The 
people by declsmng, that private property shall not be taken far 
public nsey without just compensation^ have agreed that in such 
cases and on such tetms it may be taken. Of the necessity, 
the legislature is the only judge ; it does not rest with the 
judicial power to determine whether the public exigence was 
such as to require it : great inconveniences might ensue from 
their assunung such a right. For example, a particular piece 
of ground might appear to the legislature, a suitable site for a 
fort in time of danger, and if they proceeded in a legal manner 
to vest the right to the ground in the public, it would not be 
competent for the jucBciary to decide, that a better spot 
might have been chosen, or that there was no necessity for 
any fort. 

In this manner, the property of an invidual may be legally 
transferred against his will to the state, but the legislature has 
no power to transfer the property of A. to B. although it may 
appear more beneficial to the state that B. should have it.* 
The just compensation spoken of, should be ascert£uned 



* Vanhorn'8 lessee v, Domnce, 2 Dall. 384. 
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by a jury inipartially selected, and should be paid in 
money, the universal representative and ooamuHi standard of 
value.* 

Among these just and humane provicnons, we observe, tHat 
trial by j ury is expressly secured in all prosecutions for ofiences 
committed on land Those whidi may have been committed 
on the high seas, wovld properly tail witUn the admiralty 
jurisdiction, and might, consistently with its nature, be dedided 
without the intervention of a jury. But in conferring on 
congress the power to define and to punish sudi oflfences, the 
right to direct the mode of trial is granted as a necessary 
incident 

Offences committed on the high seas, being as ahready 
observed,! within the cognizance of all nations, and the 
dOTender liable to proseCuticm by the power which first appre- 
hends him, he may consequently be subjected to a mode of 
trial in which a jury is unknown. Reasons of general policy 
may therefore possibly suggest the withholding the absolute 
right to trial by jury in such cases, and hence, it is omitted, 
not only b the original text but in the amendments. It is 
properly confided to congress, whose legisliettion on the subject^ 
may, as good reasons occasionly are presented, recall, abridge, 
or modify the grant. 

In respect to civil controvennes, doubts arose in some of the 
state conventions, whether the original text was sufficiently 
explicit It did not, indeed, abolish trial by jury in any case, 
but it was apprehended that a positive declaration in favour of 
it, in civil controversies, also was expedient 

Hence by the 7th amendment, it is provided, that in trials 
at common law^ when the value in anUroversy exceeds twenty 
dollars^ the right of trial hy jury shall be preserved^ and no 



• Vanhom's lessee v. Dortancey 2 Dall. 384. f P* ^^- 
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fatU tried by a jury shall be otherwise re<xamined in any 
court of the United States^ than according to the rules of the 
common law. 

By the 6rst part of it, congress is disabled from ever taking 
it away; and by tlie second, neither a law can be passed by 
them, nor a practice adopted by the courts, to re-examine facts 
tried by a jury, otherwise than according to well known and 
long established principles. 

The word^^appellate,^^ applied in the ori^al instrument 
to the jurisdiction of the supi)eme court, was by some .deemed 
ambiguous and inconsistent with technical phraseology; an 
appeal is not the mode of re-examining the decissions of com- 
mon law courts, which can only be done on a writ of error, 
by which the record of an inferior court is brought before the 
superior one; and no facts can be inquired into, which do not 
appear on the record. New trials miay be granted, if sufficient 
cause is i^own, by the court in which the verdict is given, or, 
if the judgment is reversed in the court aWe, a, venire de novo^ 
which is a direction to the inferior court to summon another 
jury is issued, if the case requires it, but in no other manner 
can the facts be re-examined. An appeal is the process of 
re-examination in courts of admiralty and chancery jurisdiction 
from which trial by jwy is systematically excluded, and in 
re^ct to which, no alteration is intended. 

By this very proper amendment, all ambiguity is removed, 
and all doubt is satisfied. The reference to the common law, 
precludes the necessity of fuller detail. The trial by juiy is 
for ever seciu'ed on its ancient basis, and cannot be multiplied 
beyond it 

Here we close this part of our view of the Constitution. 
In the restrictions on the legislative power, we perceive two 
great principles— the security of the people's rights, and the 
preservation of the great national system. We have noticed 
those parts which necessarily exclude the action of the states 
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oo the same subject; but it will also be prqper to advert to 
Uiose express restrictioDS on the states, which amount to|the 
diminution or relinquishment of so much of the state sove- 
reignty, as the people thou^t it expedient to transfer to the 
United States. 

No state shall enter into any treaty ^ alliance^ or cor^ede- 
ration^ nor into any agreement or compact with another staie^ 
or toith a foreign power. If Uterally construed, this restricticm 
would be total and absolute, and yet, as between states, some 
compacts certainly may be made. Thus when a large rivar 
forms a boundary between two states, a compact in regard to 
the exercise of jurisdictbn on the river, or in res^)ect to its 
fisheries, or its islands, would be lawful. And perhaps the 
true ccmstructbn of this clause is, that political compacts 
in any form are alone intended. 

If a state has received a particular iojury from a foreign 
power, it is not to give way to the natural impulse of granting 
letters of marque and reprisal^ for this would invade an essen- 
tial attribute of the general gsvemnlent. 

The power to coin money ^ emit bills of cr&Jit, and make any 
thing but gold and silver a tender in the payment of debts^ is 
likewise withdrawn from them, although not withheld from the 
United States. 

The restrictions of passing bills of attainder and ex^ post facto 
laws, and granting titles of nobility, is common to both, but the 
express prohibition of passing laws impairing the obligation of 
contracts is confined to the separate states, and it may, as 
already noticed, be inquired why it was not extended to the 
United States. Before an answer is given, an explanation of 
the sense in which the term contract is here to be expounded, 
drawn from the highest authority, will be useful. 

By contracts we are to understand every executed agree- 
ment, whether between individuals or between individuab and 
a state, by which a right is vested, snd every executory agree^ 
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metit which confers a right of action, or creates a binding 
obligation in relation to subjects of a valuable nature, such as 
may be asserted in a court of justice ; but it does not compre- 
hend the political relations of a government and its citizens; 
civil institutions which must be liable to change with circum* 
stances, and to be modified by ordinary legislation, those 
which deeply concern the public, and which to preserve good 
government, the public judgment must control.* 

The plenitude of power possessed by a state legislature, to 
which every thing that is not reserved is granted, and the 
temptations to an erroneous exercise of this power which 
sometimes occur, render express restrictions, if not absolutely 
necessary, at least very useful ; but the legislature of the United 
States can have no such power, unless it is expressly granted 
to them. 

A system of bankruptcy impairs the obligation of contracts, 
when it releases the party from the necessity of performing 
them ; but congress is expressly invested with this power in 
regard to bankruptcy. It is an enumerated, and not an 
implied one, and in no other form, can the obligation of con- 
tracts be impaired by them. A system of bankmptcy is prac- 
tically limited to two objects, the relief of honest insolvency 
and the equal distribution of the remnants of properly among 
the creditors. The United States therefore, possess no vague 
and indefinite power, that may be exercised to the prejudice 
of individuals among themselves, or the exaltation of the public 
authority over private rights. 

The remaining restrictions have already been generally 
noticed, but will here be transcribed to close the subject 

No state shall^ vnihout the consent of the congress^ lay any 
imposts or duties on imports or exports^ except what may be 



' 6 Crancb* p. 136. 4 Wheaton» p. 637. 
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absoluUbf nece$xary for executing its inspection laws^ and the 
net prodvce of all duties and imposts^ laid by any state on 
imports or exports^ shall be for the use of the treasury of the 
United States^ and all such laws shall be subject to the revision 
and control of the congress. No state shalU without the consent 
of congress^ lay any duty of tonnage^ keep troops or ships of 
war in time of peace^ or engage in war unless actually 
invaded^ or in such imminent danger as will not admit of delay. 
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CHAPTER XI. 



OP TREASON AGAINST THE UNITED STATES. 



The importance of this subject maits a separate chapter. 

It was highly proper, periiapis absolutely necessary, that a 
crime, the commission of which must owe its existence to the 
formation of the government, should be both recognised and 
defined in the Constitution. 

Although it is a general principle that aU governments must 
be understood to contain within themselves the materials for 
their own preservation, and it could not be supposed that the 
national government now created was to depend on the 
individual states for protection against traitors, yet to have left 
the power of self-defence to inference and to argument, would 
have been unwise. 

The unity of the government in its limited character required 
fix)m the judicial authority, which appertained to it, a concurrent 
aid, simple and uniform in its nature, and adequate in its efifect. 
To leave this offence liable to prosecution in the state courts 
only, would have been to hazard the consequences of a variety 
of opinions and discordances of adjudication, and, perhaps, 
occasionally, to the inconvenience of encountering some 
political reluctance or dissatisfaction on the part of the states. 
For although, as will be hereafter more fully shown, the judicial 
pow^ is, in its nature, superior to the bias of party or personal 
motives ; yet it is prudent, whenever it is practicable, to guard 



Digitized by 



Google 



140 OP TREASON AGAINST 

against the possible relaxation of this exalted principle. It was 
also recollected that in the proceedings preparatory to the trial, 
much is to be done by inferior officers, among whom such 
independence is not always to be found. 

The United States, therefore, justly reserved to themselves 
the right to punish this high offence, and the state courts, since 
the adoption of the Constitution, have abstained from intermed- 
dling with prosecutions on account of it* 

But something more than the recogniticm of the crime, and 
the provision of exclusive tribunals for its punishment, was 
requisite for the security of the people. It is of all offences that 
which it is the most necessary to define with precision. 

The natural inclination of those who possess power, is to 
increase it. History shows that to enlarge the description of 
treasoQ has often been resorted to as one of the means of 
increasing power. To have left to the legislature an unlimited 
right to declare what should amount to this crime would have 
been less consistent with public safety, than to fix, by common 
consent, its plain definition and exact limits. It is, so far, 
withheld from the power of those who, under the influence of 
sudden resentment or ambitbus views, might unreasonably 
extend its character ; while, on the otlier hand, except by the 
voice of the people at large, acting through the medium of a 
change of the Constitution itself, it cannot be contracted to a 
narrower compass, which might weaken the safeguards of the 
general system. 

In giving the definition, general principles only can be 
adopted; it rests with the judicial power to determine whether 
the acts that may be committed, fall within these principles. 

Treason is the attempt of one or more individuals, who are 
dtizens or sutjects of a government, to subvert and destroy it. 

• if thif provision had not been nuule» the state courts would not hare 
refosed to sustain such prosecutions. Bttpost, ch. xxiz. 
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The intentioa must be that this end shall be effected by force, 
in some stage of the proceeding, but the offence may be com- 
pleta before any fprce is actually used. 

It is one of those crimes which may not be accomplished by 
a sin^e act; but, on the contrary, is in its very nature progress 
sive yet continuous. Robbery, murder, and many other crimes, 
are or may be effectuated in a short space of time ; and when 
the body is deprived of life or the goods are taken from the 
spot, the perpetration of the guilt is full and entire : but the 
attempt to subvert a government is not a momentary act ; 
combinations are formed, unlawful schemes devised and 
pursued; qpposidon is commenced and carried on, and the 
crime is ever the same; the protraction of time may increase 
the terror and the injury, but in a legal view they do not enhance 
the guilt : in its outset it is deemed the highest crime that can 
be committed, and of course, no subsequent circumstances can 
raise it higher. 

Buti from the different nature of governments, there is a 
difference in the manifestations of treason in a mcmarchy and 
in a republic. In the former, it is considered as an offence 
against the supreme executive magistrate ; in the latter it is an 
offence against the body of the people. Hence, to slay or to 
endeavour to slay the king, is, in itself, high-treason, although 
it may be the uncounselled thought and unassisted act of a 
single individual; but in a republic, not the life of a monarch, 
but the life of the republic is at stake. There must in the latter 
case be a combination with others; for no man could, be sup« 
posed capable of intending singly and alone to subvert a 
government formed on the authority of the people. But those 
with whom he combines may not, themselves, be guilty of 
treason. The citizen who unites himself with a hostile nation, 
waging war against his country, is guilty of a crime of wMch 
the foreign army is innocent ; with him it is treason, with his 
associates it is, in the code of nations, le^timate war&re. If he 
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should be made prisoner and proceeded against as a traitor, it 
is against the usage of nations for those who have accepted his 
co-operation to object to the course which the laws of his own 
country impose on him. 

Treason is declared to consist only in levying war against the 
United States^ or in adhering to their enemies^ giving them aid 
and comfort. The term levying toar is understood to have been 
taken from the English statute of 25th Edward III., aiul 
receive the same construction with us which is given to it in 
that country. 

The war which is spoken of embraces, as before observed, 
both hostilities firom abroad and internal rebellion. 

An insurrection, the object of which was to suppress an 
office of excise established under a law of the United States, 
and the marching with a party in arms to the house of the 
excise officer, and committing acts of violence and outrage 
there, with a view by force and intimidation to prevent the 
execution of the law, has been held to amount to a levying of 
war against the United States.* A conspiracy to subvert by 
force the government of the United States, violently to dismem- 
ber the Union, to coerce repeal of a general law, or to revolu- 
tionize a territorial government by force, if carried into ^ect, 
by embodying and assembling a military body in a military 
posture, is an overt act of levying war; and not only those 
who bear arms, but those who perform the various and essential 
parts which must be assigned to different persons, for the 
purpose of prosecuting the war, are guilty of the crime. t 

Similar acts committed against the laws or government of a 
particular state, are punishable according to the laws of that 
state, but do not amount to treason against the United Stieites; 
and on the other hand, in case of a war between the United 



• United States v. Yigol, 2 Dallas, 346. U^ed States v. Mitdiell, ib. 348. 
f 4 Craneh» 470. United States v. Burr et aL y^j 
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States and a foreig;n nation) adhering to such foreign nation, 
and giving them aid and comfort in the prosecution of the war, 
amounts to treason against the United States, and not against 
the state of which the party is a citizen.* 

The restrictions are dictated by a spirit of humanity. No 
person shall be convicted of this crime, tmless on the testimony of 
two witnesses to the same overt act, or on confession in open court. 
A confession out of court, although before a magistrate, is not 
sufficient; hut after the overt act of treason is proved by two 
witnesses, it may be given in evidence by way of corrdboration.t 
The testimony of the two witnesses must be to the same overt 
act, and not, as in En^and it may be, to two different acts of 
the same species of treason. 

It is not within the scope of this work to notice all the 
legislative provisions which have since been made in respect 
to trials for treason ; it is sufficient to say, that they pursue the 
same liberal and humane spirit for the purpose of fording to 
the accused the utmost latitude of defence, but in case of his 
conviction, congress, which has the power to declare the 
punishment, has imposed that of death. But the forfeiture of 
life is not, with us, aggravated by refined and useless cruelty. 
Who can read without horror the punishments of Ravaillac 
and Damiens, or the sentences, in modem times deemed too 
barbarous to be enforced, against traitors in England? 

The restriction on congress in respect to the punishment is, 
that no attainder of treason shall work corruption of blood or 
forfeiture, except during the life of the person attainted. 

Corruption of blood is derived from the common law of 
England, and signifies that an attainted person can neither 
inherit land from his ancestors, nor retain what he is in 



• Lynch's case in New York, 11 Johnson, 553. 

t United States v. Fries, printed report of the trial, p. 171. 
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possession of, nor transmit it by descent to his heirs, nor shall 
any person make title by descent through him, though from a 
more remote ancestor. 

In respect to the forfeiture, the meaning s^ms to be, that 
congress shall not impose a forfeiture beyond the term of the 
offender's life,' but it may be abolished altogether, and in this 
sense, it has been understood and acted on in the law, for the 
punishment of certain crimes against the United States^ passed 
on the 30th of April, 1 790, the language of which is. as follows : 
— no conviction Or judgment for any of the offences aforesaid, 
(in which are included treason, murder, robbery, piracy, and 
other crimes,) shall work corruption of blood or any forfeiture 
of estate. 

But a future legislature is neither bound to enforce thb 
humane part of the act, nor to continue other parts which bear 
the cast of some severity. 

The immediatiB forfeiture of the possessions of an offender, 
although its hardship in capital cases is felt, not by himself, 
but by liis family reduced to want, has been vindicated on the 
supposition, that it would tend to set the paternal feelings in 
motion on the side of the commonwealth; acerbum, says Cicero 
in a letter to Brutus, parentum scelera filiorum pcenis hi, sed 
hoc prectare legibus comparatum est, ut caritas liberorum 
amidtiores parentes rdpubliccB redderet. 

And such considerations may have some effect; but the 
depravity that leads to the hazard of life, seldom refrains 
iirom the comnussion of crime by adverting to the suffer* 
rings of children. The bad citizen is most commonly a bad 
parent 

The affliction felt by such near relations, both for the guilt 
and the loss of the parent, is unreasonably aggravated by 
their being thus subjected to partake, though in a different 
form, of the punishment inflicted, when, in common with 
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their fellow citizens, they may have sincerely abhorred the 
crime. 

But wliile in this particukr, opinion has been divided, all 
seem to have condemned, and many to have been at a loss to 
account for the extension of this penal principle to the destruc- 
tion of the power to inherit through the person attainted. 

We cannot be reconciled to it, by being told that property, 
being the creature of society, we have no right to complain of 
the manner in which it is regulated,* for, on such grounds, the 
, most unjust laws might be defended.. 

But we may account for its origin from a former state of 
society, which has been greatly altered in modern times. It 
is an ancient feudal principle, that where there is no inherit- 
able blood, the land shall escheat to the lord of the fee. 
Applying, or rather perverting the doctrine of present forfeiture 
to the incapacity of taking by descent, was the first and very 
easy step in a process, by which all that would have vested in 
the criminal, became the property of the lord. The avidity of 
the lord, which Was thus gratified, cast about for still more 
prey — ^and as the attainder of the offender removed hin» 
from being the' immediate object of a descent, the principle, it 
was found, could also be successfully apphed to his being the 
channel through which others might inherit. If the grand- 
father, after the attainder of the son for treason or felony, died 
seized of land and intestate, the grandson could not inherit, 
because he could not be his heir, as he was not the heir of 
his own father. By a fiction engrafted on the substantial 
punishment of the father, the grandfather was considered 
as dying without heirs, and his lands also escheated to the 
lord. 



• ConsidcratioTw on the law of forfeitures, attributed to Charks Yorke. 
19 
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Thus the doctrine is resolved into an odbus fiction, fi^unded 
on a compound of cruelty and avarice, springing (rom a per- 
version of the system of tenures, and at variance with the 
liberal princij^es of modem times and the very elements of 
justice. 

. Had it be^i prohibited by the Constitution in regard 
to all o^^M^es whatever, it would have merited puUic appro- 
bation. 
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CHAPTER XII. 



OP THE EXECUTIVE POWER. 



In the formation of a republic there is perhaps no part more 
difficult than the right constitution of the executive authority. 
The three qualities of promptness, vigour, and responsibility, 
ought to be comlnned in it In the two other branches, more 
deliberaticm is necessary. Whether to make laws or to 
expound them, the motions should, in general, be slow and 
cautious. The acts of either, when constitutionally coiu^um* 
mate, are obligatory on those whose duty it is to enforce them. 
The office of executing a law, excludes the right to judge of it, 
and of course does not reqmre that the executive power should 
concur in opinion on its utility. Wlien the meaning and 
intention of tiie legislature are ascertained, and the law itself 
is constitutional, delay in the execution of it is culpable. 
The public, which may blame the legislator, requires of the 
executive officer to carry it into effect, because to subvert the 
order of government, is one of the greatest evils that can be&l 
it Every individual is bound to obey the law, however 
objectionable it may appear to him: the executive power is 
bound not only to obey, but to execute it To hesitate, to 
delay, perhaps to lose the proper moment of action, would 
approach to entire disobedience. A prompt submission to 
the law, and an immediate pr^aration to enforce it, are 
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tberelbre absolutely necessary in relation to the authority from 
which the law has emanated. But we must also consider 
this quality in respect to its effect The operation of a law, 
whenever the time of acting upon it has arrived, should be 
immediate and decisive. The law is a power of wluch the 
force and existence should never be unfelt or forgotten. Like 
the pillar which led the Israelites through the wilderness, it 
should always be in sight The commonwealth in which its 
pre-eminence is not constantly present to the mind, is in danger. 
But the sejisation of its continued presence, and uncontrollable 
power, will be greatly weakened, if time is suflered to elapse 
without necessity, after i^ action ought to take place. 

On general political principles therefore, as delay is repre- 
hensible, promptness is a duty, the non-performance oi which 
may enable transgressors to escape. For this reason, it is both 
wise and humane that the execution of laws should be speedy ; 
that is, that no unreasonaUe interval should be aUowed between 
the violation of the law and the adoption of such measures as 
may be necessary to enforce it 

For this purpose the executive must also be endowed with 
sufficient energy. It has been justly said that a feeble execu- 
tive implies a feeble execution of the government. A feeble 
execution is but another phrase for a bad execution; and a 
government ill f^xecuted, whatever it may be in theory, must 
in practice, be a bad government* It is in fact only by the 
executicm of the Constitution and the laws, that the titie value 
of either is known. If they are left as dead letters, they con- 
fer no benefit, and avert no evil. Principles without practice 
are like the intentions of an individual without acts. An 
energy of action, duly proportioned to the exigencies that 
arise, must be seated in the executive power. The proportion 
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of the power to the occa^cms that are expected to require its 
use, should be as exact as possible. If it falls shc^, the evils 
we have already adverted to will ensue; if it exceeds them, 
the liberty of the people is endangered. It is difficult to adopt 
general expressions exactly descriptive of the proper extent and 
limitation of this power. Perhaps those we find in the Consti- 
tution are as competent as any that could be applied. ^The 
pre^dent shall take care that the laws shall be faithfully exe- 
cuted.'''' The simplicity of the language accords with the 
general character of the instrument It declares what is his 
duty, and it gives him no power beyond it. The Constitution, 
treaties, and acts of congress, are declared to be Hie supreme 
law of the land. He is bound to enforce Hiem ; if he attempts 
to carry his power further, he violates the Constitution. 

But although an exact specification of the manner in which 
the executive power shall be exercised, is not, and could not 
be introduced into the Constitution, aRhough it would be at 
once unnecessary and impossible to define all the modes in 
which it may be executed, yet the auxiliary means are not 
wholly omitted, and will be noticed after we have considered 
the composition of the executive. 

In some repuUics, the fear of evil from a single head, has 
led to the creation of councils and other subdivisions of the 
executive power, and the consequent imbecility and distrac- 
tions of those 'governments have probably contributed to lead 
most of. the nations of Europe to Hie preference given to 
monarchies, It was falsely conceived that to vest the execu- 
tive power in a single person, was inconsistent with the nature 
of a republic, or it was supposed that a republic so constituted 
could not long retain its freedom, against the ambitious views, 
and alarmir^ domination of a single magistrate. But in Ame- 
rica, neither the fervour of republican principles, nor the odium 
of monarchy, then in hostile array against us, overpowered 
the calm and deliberate exercise of a sound judgment in this 
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resp^U dod in every state but one, the unity of the executive 
power was adopted as a prindple. Pennsylvania alone, whose 
(Higinal constitution has since been altered by the people, 
created an executive coundl, formed of a member from each 
county, and we have heretofore noticed its feebleness and 
inefficiency on a distressing occasion.* 

The experience of nearly half a century in respect to these 
state governments ; the experirace of upwards of a third of a 
century in respect to the United States government, evince 
that under proper regulations no abuse of sudi powers is to be 
feared limited and restrained as the preadent is, creature 
of the people, and subject to the law, with all power to do 
ri^t, he possesses none to do wrong ; his general responabilify 
by being undivided, is complete, his liability to impeachment, 
by accusers, in whose appointment be has no share, before a 
court which he does not create, both emanating from the same 
source to which he owes his own existence ; his term of office 
exactly limited, his official power entirely gone the moment 
that of his successor commences, or the moment when the 
senate shall pass on him a sentence of deprivation of office; 
his only safety consists in doing what is right; his speedy and 
certain destitution would follow a contrary conduct 



• p. 108. 
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CHAPTER XIII. 



OP THE MEANS PROVIDED FOR THE PERFORMANCE OF 
THE EXECUTIVE DUTIES. 



Among the means provided to enable the president to per- 
form his public duties, the command of the militsury force will 
first be considered. 

The principal clauses in the Constitution wMch affect the 
subject are the following : — 

The Congress shall have power to raise and support armies^ 
to provide and maintain a navy^ to make rules for the government 
and regulation of the army^ the navy^ and also of the militia, - 
when the latter are in the service of the United States. 

The president shall be commander in chief of the army and 
navy^ and of the militid of the several states when called into the 
actual service of the United States. 
' These are the modes of action expressly provided for the 
executive magistrate, whenever his functions assume a military 
cast In relation to those of a nature merely civil, the Con- 
stitution is silent, because particular description would not be 
equally practicable, and hence as before observed, congress is 
empowere(rto pass such laws as may be requisite and proper 
for carrying into execution the powers vested in the oncers of 
govemfnent. 
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Subordinate offices are therefore created by congress when 
necessary, whose functions are either expressly defined, or 
implied from the nature of the office, or left wholly or in part 
to the direction of the president 

But the miUtary power is at present to be considered, and 
this, it appears, consists of two classes ; first, those who are 
regularly retauied on stipulated compensations to serve in the 
army or navy, and secondly, the militia who are called forth 
as occasion may require, but when in service are subject to 
the same regulations as regular troops* 

On the nature and character of the first, Uttle needs at present 
to be said. The caution that no appropriation of money for the 
support of an army for a longer term than two years has been 
mentioned. The manner of employment may be directed by 
congress, or confided to the president. Congress, which may 
direct when and where forts shall be built, may also prescribe 
that they shall be garrisoned either with specific numbers, 
or with such a number as the president may think proper. 
So in times of peace, troops may be stationed by congress in 
particular parts of the United States, having a view either to 
their health and easy subsistence, or to the security of distant 
and jfrontier stations ; but during the emergencies of a war, 
when the defence of the country is cast on the president, and 
dangers not foreseen may require measures of defence not 
provided for, the president would certainly be justified in prefer- 
ring the execution of his constitutional duties, to the literal 
obedience of a law, the original object of which was of less 
vital importance than that created by subsequent exigencies, 
and there can be no doubt that this necessary power would 
extend to the erecting of new fortresses, and to the abandoning 
of those erected by order of congress, as well as to the con- 
centration, division or other local employment of the troops, 
which in his judgment or that of the officers under his com- 
mand, became expedient from circumstances. This would 
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not be a violation of the rules laid down in tt^ preceding pages, 
since the obligation of the law is lost in the succession of causes 
that prevent its operation, and the Constitution itself may be 
considered as thus superseding it 

The power of the president over the militia depends on the 
same principle ; the necessary supply of the means to enable 
him to perform lus executive duties. 

In a people permitted and accustomed to bear arms, we 
have the rudiments of a militia, which properly consists of 
armed citizens, divided into military bands, and instructed at 
least in part, in the use of arms for the purposes of war. 
Their civil occupatbns are not relinquished, except while 
they are actually in the field, and the inconvenience of with- 
drawing them fix)m their accustomed labours, abridges the 
time required for military instruction. Militia therefore never 
amount to perfect soldiers, unless the public exigencies shall 
have kept them so long together as to absorb the civil, in the 
military character. 

The human mind is of a nature so flexible, that it may by 
perseverance, be disciplined to results, which at first view 
would be de^doed almost impoK^ible. The fear of death is 
certainly one of the earliest, and most natural pass^ions; yet 
in a well regulated army, it gives way to the fear of disgrace ; 
and the soldier becomes more apprehensive of the displeasure 
of his commanders, than of the fire of the enemy. Another 
sort of mecb^ism also contributes to actuate a disciplined 
army; it is the voluntary and entire surrender of its own 
judgment to that of the commander. Obedience \yould be 
slow and uncertain, if the soldier was to allow himself to 
reflect on the propriety of the (orders given : he is habituated 
to deem them right, merely because they are orders, and from 
the common soldier to the highest subordinate officer, no other 
rule is known than that of implicit obedience. The confidence 
thus reposed is not of a perscmal nature ; it does not depend 
20 
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merely on the character of the individual in command If 
die commander should fall during an engagenmit, it is imme^ 
diately transferred to his successor, who on his part, at once 
assumes the suspended faculty of deciding what is proper to 
be done, in lieu of the implicit obedience without inquiry, 
under which till that moment he had acted. This at first 
view appears inconsistent with individual freedom and inde- 
pendence, and hence it is that militia are systematically less 
tractable than regular troops. Devoted patriotism and per- 
gonal courage, although they frequently produce feats of 
exalted merit, are insufficient for the combinations of an anny. 
The conquests of the Macedonian Alexander may easily be 
accounted for on this ground ; he had received from his father 
Philip the first regular army of which we have an account in 
histoiy, and with these he fearlessly advanced into distant 
countries, and successively defeated immense multitudes of 
the Persian and Indian militia, among whom there were 
doubtless much individual bravery, and strong de^res of 
defending their country.* 

But notwithstanding their inferiority to soldiers schooled 
tod practised in the field, gallant actions have been performed 
by our militia collectively. The capture of an entire army 
under General Burgoyne in 1777, and Uie celebrated 
defence of New Orleans in 1814, were chiefly effected by 
militia 

But however inferior in military estimate to armies regularly 
trained, the militia constitutes one of the great bulwarks of tfie 
nation, and nothing which taids to improve and suppcurt it 
should be neglected. 

The power given to congress over it is from its nature 
exclusive, to die extent that it is carried in the Constitution. 



* How well this ii explained by Adim Smith in hit Wealth of Nadoniib voL 
S.p.56. 
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Duiing the late war, a constructioD of this part of the Con- 
stituUpn was given in a highly respectable state, which excited 
no smaJl uneasiness at the time, and ought not to be passed 
over in silence. The act of congress declaring war took 
place on the 18th of June, 1812, and the president was ex* 
pressly authorized by the act to use the whole land and naval 
forces to carry it into effect Orders were soon afterwards 
issued by him for calling out certain portions of the militia 
from each state. The opinions of the judges of the supreme 
judicial court of Massachusetts were required by the governor, 
and three of them in the absence of the others, declared their 
sentiments that the commander in chief of the militia of a state 
had a right to decide whether or not the exigencies to warrant 
the cc^l existed. Of course, that whatever were the decla- 
rations of congress, or the course pursued by the president, 
if the governor of a state thought differaitly; if he thought 
there was no war, no insurrection, no invasion, he was 
not obliged ip obey such requisitions. The governor ex- 
pressed the same opinion in a message to the legislature; 
and a line of conduct was adopted, greatly tending to impair 
the energies of the country, and encourage the hopes of the 
enemy. 

The apprehension professed was, that if congress by deter- 
mining that those special cases existed, could at any tkne 
call forth the whole of the militia and subject them to the 
command of the president, it might produce a ^^ military 
oonsolidation of the states,'' without any constituticHial remedy. 
And that under the act of February 28th, 1795, the ipilitia of 
the several states would be in fact at his command at any 
time when he thougl^ pcoper, whether the exigency existed or 
not* 



Sec 8 Mass. Reports, 551. Nilcai' Beg, rol. 3. 116. 
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But whatever weight might have been found in such objec- 
tions against adopting the Constitution, they ceased when it 
was adopted. It was then the choice of the peq>le to repose 
this confidence in congress to enable them to provide for the 
common defence and general welfare* If it had b^en thought 
necessary to impose any check or contrcd ; if in oppoation to 
the whole spirit of the instrument, it hieul beexk deemed expe- 
dient to disunite the system, by requiring the concurrence oT 
the states, it could undoubtedly have been so expressed, atid 
in this respect at least we should not have advanced a stq[> 
beyond the imbecility of the old government Nothing 
would be more likely to enfeeble the Union than to have sub- 
jected the right of exercising these powers to the governors, 
or even the legislatures of the different states, some of which 
might hdd one opinion, and some insist upon another ; and 
it is by no means clear that the people did not apprehend a 
greater danger of abuse of confidence fix>m the governor and 
legislature of a state, than finom the government of the United 
States. 

The act of February 28th, 1795, certainly vests in the pre- 
sident alone the power to call out and employ the militia, 
without waiting for, or pointing out any particular mode by 
which the evidence of the necessity for it shall be furnished. 
The former act had required that before the militia was called 
out to suppress ati insurrection, a certificate should be given 
to the i»resident by an associate judge of the supreme court, 
or the judge of the district court, tiiat the laws of the United 
States were opposed by combinations too powerful to be 
9uppressed by the ordinary course of judicial proceedings, 
&c. But besides the incongruity of thus requiring members 
of the Judicial authority to decide in this manner upon &cts, 
it was shifting a responsibility f]t)m the proper officer, the 
president, and throwing it upon those who were less ame- 
nable, if amenable at all, in such a case. The second act. 
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therefore, very properly leaves it with the president to deter- 
mine on the exigency which shall authcnrize the measure. 
Power so serious and important, it was believed would not be 
lightly or prematurely exercised by him. He who is charged 
with executing the laws of the Union, is naturally the best 
apprized of resistance to them, and fcnr his own justification 
he will take care to be prepared with adequate proof of the 
&ct. 

In respiBct to f(»^^gn invasion, its public notoriety, when it 
actually takes place, renders no form of evidence necessary, 
and his power on such an occasion to call forth the militia, 
not merely of the state invaded, but firom other parts, to assist 
in repealing an enemy, who, by the tern)s and spirit of our 
Constitution, is the enemy of the whole, is surely too salutary 
to be denied. Of the danger of an invasion before it happens, 
no one can be a bett^ judge than he, who, being charged 
with all our foreign relaticms, must be the best informed of 
the proceedings of foreign powers. But in the case of war 
actually declared by law, it is difficult to conceive even a 
plau^ble doubt The law itself constitutes tiie &ct, and unless 
it should be seriously contended that congress was bound, 
before it declared war, to obtain the consent of the several 
states, there can be no pretence for saying that the commanders 
in chief of the militia in the several states were not required or 
authorized by the Constitution to obey his military orders. 

It fortunately happened that no military operati(ms of a 
serious character occurred in that part of the country during the 
war. If an invasion in much force had taken place, the 
probalulity is, tiiat with a paternal disregard of these unconsti; 
tutional opinions, the president would have employed the force 
of the Union to repel it, and the temporary exhibition of local 
jealousy, would have been lost in the sense of the necessity of 
a common exertion, and the gratitude for the aid which 
produced a successful defence. 



Digitized by 



Google 



158 OF TH£ MEANS FOR PERFORMING 

As it is the only instance in which a construction hostile to 
the fiill exercise of the president's authority has been distinctly 
avowed, and as it presents the opportunity of shortly elucidating 
this part of the Constitution, the author has felt it a duty .to take 
some notice of it, though without the smallest intention to revive 
heats, now happily extingubhed 

The governors of the several states are command^^ in chief 
of their militia, except when they shall he called into the actual 
serviceof the United States. In fixing the moment when this 
power over them ceases, and that of the president commencesi 
the language used in some of the stsUe constitutions, and in the 
Constitution of the United States, is the same* The calling 
into actual service, and not the actual commehcement of the 
service, is the period alluded to, and it would in some degree 
impair the enei^tic power, which in times of public danger is 
to be exercised by the president, i( he possessed no right to 
enforce obedience to the call It may therefore be doubted, 
whether an act of congress postponing the commencement of 
the president's authority till the militia shall have obeyed the 
call, is perfecdy consistent with the Constitution. The legisla- 
ture can no more abridge, than it can enlarge the executive 
powers, under the Constitution. This question was discussed, 
but not directly decided in the case of Houston v. Moore.* 

The president during the war had called upcm the state of 
Pennsylvania, (as well as on other stiELtes,) for a portion of the 
militia. A person who was draughted for that purpose, 
disobeyed the summons and was fined by a court martial held 
under the authority of an act of assembly of Pennsylvania. 

The main questicm was, whether the court martial ought to 
have been convened under the authority of the United States, 
or of the state. The acts of congress of 28th February, 177C, 
and of the lOth April, 1814, were much considered. It was 

* 8 VHieaton, p. 1» and 3 Serg^. U Rawle, 169. 
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heid that congress not having le^slated on the suligect of hold- 
ing courts martial in such cases, an act of the state legislature 
to that efiect was constituticmal. The lOth section of the latter 
provides for the expense of marching the militia to the place of 
r^ddezvous. Imme(£ately on arriimig there, they are undoubt- 
edly in actoal service, and if in their way to it they are under 
any military oonmiand. whatever, it must be diat of the 
president. 

Circumstances may render it necessary hr the president to 
appoint another place of rendezvous, before that previously 
appointed bad been reached, and military operatiDOS may, from 
a change of the enemy's position, become tiecessary even on 
the mardi ; surely in any such case, the military power erf* the 
president alone ought to be exercised ov^ them. Considerations 
of economy in respect to their pay ought in such cases to be 
disr^arded. 

A case which in laid was decided in the supreme court of 
Pennsylvania, supports most oi these principles, and is not at 
varioixice vnth any of them. That highly respectaWe court 
adopted the fottcvwing constriK^tion of the Constitution and the 
powers of c(mgress under it 

1. The president has a right to issi» his orders for calling 
out tiie militia, not through the medium of the governor only, 
but diarectiy to any office he tUnfcs proper. 

2. If he makes a requisition on the governor in the first 
instance, and the latt^ declines to comply with it^ the presddent 
may issue bis comnutnd to any officer of the militia; 

3. The governor is not justified in disobeying the requisitioQ, 
because he difers in opinion as to the necessity of caUing forth 
tli» militia. 

4. The governor witiiont the authority of congress, or of the 
state legislature, has no right to direct courts martial affecting 
those who disobey the call of the president. 

5. A person enrolled, draughted, and regularly notified when 
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and where to attend for muster aiK] inspection, is liaUe to a 
penalty on the judgment of a court martial constituted und^ 
the authority of the United States — although such person, 
before he appears at the place of rendezvous, may not be 
justly considered as in actiial seroice. llie calUng forth must 
precede the actual service. It would render the Constitution a 
. dead letter, to suppose that he who je enrolled and draughted, 
but refuses to appear, shall be exempted fixnn punishment 
because he has refused. 

6. It is no infrin^ment of the rights of citizens to proceed to 
the trial of delinquent militia-men by courts martial* 

The regular troops of the United States are under the imme- 
diate commaiK] of the president fircMn the time of their enlist- 
ment ; they may be marched to, or stationed at any part of the 
United States, at his discretion, unless prevented by some 
special legislative act : And although the genius of a republic 
and the peculiar character of our country would indicate that 
their employment should be only in its defence, yet since a 
defensive war is sometimes best carried on by invading the 
territory of the a^ressor, the pre8i4ent may cause ibem to be 
marched out of the United States to effect this purpose, and 
there can be no doubt, that in such a case, he would possess 
the same power oyer the militia. 

It may perhaps be made a question, whether for the sup- 
pression of insurrection, and in cases of a similar nature, the 
president can employ the regular troops in aid of the bivil 
authority. The acts of congress are »lent on the sulgect, and 
no power given by them would be valid unless it could be 
supported by the principles of the Constitution. It must be 
admitted to be a question of great delicacy and importance. 
No power is so likely to be abused as the command of a regular 



* 3 Sergeant & RaWle, 590, Duffield v. Smith. 
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army — ^no measure would be more dangerous to civil liberty 
than an habitual recurrenoe to military force in other cases 
than actual war; yet on the other hand, in times of dangerous 
commotion, when law is prostrated and the civil power is felt 
to be inadequate, the public good would appear to justify the 
most prompt and efficient remedy* 

Soldiers do not cease to be citizens by being incorporated 
into a regular army, and it is the duty of every citizen in cases 
of this sort, to render his best services to his country. It can 
be no objection to the fiilfilment of this duty, that it is rendered 
more efficacious by previous discipline, and by being performed 
in a regular an^ not sat desultory manner. It is, however, 
always to be kept in mind, that the military should be subordi- 
nate to the civil power. The orders for the employment of 
this force on such occasions must emanate from the preadent 
in his civil capacity, or from civil officers of the United States, 
possessing the authority of conservators of the peace, if any 
such there be. 

That the exercise of this power should be attended with 
great caution, no one will deny; real necessity alone will 
justify its being exercised at all. There can be no doubt that, 
if it occasioned the loss of human life, the whole measure 
would be liable to severe judicial scrutiny. 



21 
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CHAPTER XIV. 



OP THE APPOINTMENT TO OFFICES. 



In additicm to the power over the army, navy, and militia, 
already noticed, the president has a qualified power of appoint- 
ing the executive and judicial officers. The former of these 
are held during his pleasure; the latter during good behar 
viour. In respect to both, the commissions are granted by 
the president, but they specify that it is by and with the 
advice and consent of the senate. It was deemed expedient 
that ihe approbation of the senate should be given, unless 
a vacancy happened during its recess, in which case con^ 
mis^ons are granted which expire at the end of the next 
session. 

It may, however, be questioned, whether this restraint 
on the power of the president fiiUy corresponds with the con- 
fidence which is otherwise reposed in him, and whether it 
does not in some degree affect the responsibility to public 
opinion which would accompany , an unlimited power of 
appointments. * 

If it were left entirely to himself to select such agents as 
he might deem qualified for pubUc duties, he would of course 
be scrupulous in his choice ; but if a senate, either actuated 
by party motives, or for want of information of the fitness oi 
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the individual, rejects the nomination, not only may the public 
interests suffer in the immediate case, but the presidei^t be 
impelled to inadequate substitutbns. It is true, that the con^ 
verse of this proposition may also be admitted. Im{»oper 
nominations, proceeding from personal or party influence, 
may be properly rejected by a virtuous and inflexible senate ; 
but in the latter case, if it ever should be our misfortune to 
have a man so actuated, in possesion of this high office, we 
may see him immediately after the risii^ of the senate, dis* 
miss the incumbent, or in case of their rejecting <me nomina* 
•tion, withholding another, and availing himself of the power 
to appoint during the recess. It would, therefore, appear 
upon the whole, that with the possibility of an evasion which 
would render the constitutional proviaon so entirely nugatory, 
it would have been more beneficial to have left this power 
in the president without restraint, and the more so, as the 
consent of the senate is hot required for the dismission of the 
officer. 

It would be improper to pass over the construction given by 
the senate to the power of appointing during their recess. It 
has been held by that venerable body, that if new offices are 
created by congress, the president cannot, after the adjourn^ 
ment of the senate, make appointments to fill them. The 
vacancies do not happen during the recess of the senate.* 

The text is not very explicit as to the officers whose 
appointments require the consent of the senate: it enumerates 
ambassadors, other public ministers^ and consuls, jtidges of the 
supreme court, and all other officers of the United States, whose 
appointments are not therein otherwise provided for, and which 
shall be established by law ; but the congress may by law vest the 
appointment of such inferior officers as they think proper in the 



• Sec Sergeant's Constitutional Law, p. 360. 
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prmdent alonejin the courts of lauo^ or in the heads of depart- 
• ments. The term " inferior^^ is somewhat vague, and it is 
perhaps left to oongress to detennine how to apply it; if they (k> 
not otherwise direct, the consent of the senate is necessary 
under the qualifications described. 

A proper selection and appointment of subordinate officers, 
is one of the strongest marks of a powerful mind. It is a duty 
o[ the president to acquire, as far as possible, an intimate 
knowledge of the capacities and characters of ' his fellow 
citizens ; to disregard the importunities of friends ; the hints or 
menaces of enemies ; the bias of party, and the hope of popu- 
larity. The latter is sometimes the refuge of feeble-minded 
men, but its gleam is transient if it is^ obtained by a d^:BUction 
of honest duty and sound discretion. Popular flavour is best 
secured by carefiilly ascertaining and strictly pursuing the true 
interests of the people. The president himself is elected on the 
supposition that he is the most capable dtizen to understand 
and promote those interests, and in every appointment he ought 
to consider himself as executing a public trust of the same 
nature. 

Neither should the fear of giving offence to the public, or 
pain to the individual, deter him from the immedis^te exercise 
of his power of removal on proof of incapacity or infidelity in 
the subordinate officer. The public, uninformed of the necessity, 
m?iy be surprised, and at first dissatisfied; but public approba- 
tion ultimately accompanies the feariess and upright discharge 
of duty. On the other hand, hasty and capricious dismissions 
from office are equally reprehensible. Although the officer 
may be dependent on the pleasure of the president, a sound 
discretion is expected to regulate that pleasure. The motives 
to attain a degree of excellence in the knowledge and per- 
formance of official duties are greatly abated, if the tenure is 
rendered altogether uncertain; and if he who by industry, 
capacity, and fidelity, has proved himself a useful servant of 
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the public, is causelessly remov^, the public will have much 
reason to complain. 

A mode of proceeding is interwoven with the military 
organization of great benefit to the sound constitution of the 
army. Altboi^h the president is unquestionably authorized to 
deprive any military officer of his commission at pleasure, yet 
the established (Nractice is, to allow the individual, whose 
conduct has given dissatisfaction, an opportunity of explaining 
and vindicating it, by means of a regular tribunal, before he 
is dismissed, suspended, or even reproved. The same usage 
prevails in the navy. Thus a sort of tenure during gpod 
behavour is produced, the effect of which, with men of integrity, 
is eminently useful. In the diversified emplo3rments of civil 
life, no similar institution could be systematically adopted, 
and a full analogy, therefore, cannot exist; but if we some- 
times see in the revolutions of party, as well in other countries 
as in this, whole hosts of meritorious officers suddenly swept 
away, and their places filled by men without superior qualifi- 
cations, we may regret that the principle is lost sight of, and 
that no remedy can be applied. 

Four executive departments have been created by congress 
at different times. The department of state — of the treasury 
— of war — ^and of the navy — over each of which a principal 
officer^ denominated the* secretary^ presides. Through one 
of these organs, the directions of the president are communica- 
ted, in all matters relative to their respective departments. 
But it has been decided that the president is not confined in 
his executive functions to the use of a particular department 
Thus in a case where it was .objected that an order fix>m the 
secretary of state ought not to be considered as an act of the 
president; it was held that reference must be had to this 
department for the official acts of the president, which are not 
more immediately connected with the duties of some other 
department, but, nevertheless, the president, for the more easy 
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and expeditious discharge of. his executive duties, may direct 
some other department to make known the measures which he 
may think proper to take. They are equally his acts, whether 
they emanate from the department of state, or any oth^ 
department His immediate mandate to an inferior officer is 
in no case necessary."^ 

All commissioiK to officers issue from, and are signed by the 
(Meffldent When the prerid^it has nominated, the senate 
approved, and the commission is signed, the a^ppcuitment is 
complete. If the officer be removable at the pleasure of the 
president, the commission may be arrested by him, if it is in 
the office of the secretary of state, but, if it is an c^ce during 
good behaviour, Uie appointment is not revocable, and, after it 
has received the approbation of the senate, caiGinot be annulled. 

Delivery is not essential to the validity of a commission, nor 
is it affected by detention after it has been signed by the 
president, if the officer is not removable at pleasure. If in 
such case, the secretary of state being possessed of the 
commission, should refuse to deUver it, the judicial oSicex may 
nevertheless lawfully exercise his functions, and will be entitled 
to his legal compensations.t 

Sickness, absence, or death, might delay the executing a 
commissicMi, and the public interests in some cases, (as for 
instance the judge of a district court,) suffer great injuiy during 
the vacancy of the office. The commission is not the exdcsive 
evidence of the appomtm^t. 

The appointments made, and commissions issued during 
the recess of the senate, ^r6 in force only till the end of the 
ensuing, session. When their advice and consent are given, 
it is to be considered not as a confirmation of the preceding 
appointment made during the recess^ but stricdy as a new one ; 



• 1 Peters' Rep. 4,71. 

1 1 Cruich, 137, Marbuiy v. Madison, and see particularly p. 167. 
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a new official oath must betaken ; andif itisan office in which 
security is required, a new security must be given. . 

It has been decided that persons who have become bound 
for the good conduct of the officer on the first appointment, are 
not responsible for his acts after the date of the second com- 
mission, which virtually suspends the first"* 

* 9 Wheaton, 730. United States v, Eirkpatrick. 
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CHAPTER XV. 



OP THE LIABILITY OP EXECUTIVE OPPICERS. 



It is a self-evident principle, that an illegal mandate or 
instructions firom the president, can give no sanction to the 
conduct of a subordinate officer. On the contrary, the presi- 
dent would be liable to the action of a person injured in aie 
same manner that a private individual would be. The law 
makes no distinction of persons, and the maxim that the king 
can do no wrong, so much admired in England, exists by no 
analogy in a repubUcan government. 

It may not be improper to consider why such a rule is 
admitted in monarchies, and why it cannot take place in a 
w^ell constituted republic. In every monarchy, a quality 
termed prerogative, is attached to the monarch. It is defined 
by the learned commentator pn the laws of England, " that 
'* special pre-eminence which the king hath bver and above 
" all other persons, and out of the ordincury course of law."* 
It cannot be shared with the people, for then it would cease 
to be prerogative : " it is that law in cas^ of the king, which 
" is law in no case of the subject." One of these prerogatives 
is, that no personal redress can be had fix>m the king. He 

* 1 Blackst 239. 
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may actually, (it would seem,) commit any outrage on any of 
his subjects ; he would be liable neither to a prosecution nor a 
civil action. "He is -considered as a superior being, and 
" entitled to that awful respect wliich may enable him, with 
"greater ease to carry on the business of the government"* 
These doctrines, grating as they are to repubUdans, are pal- 
liated by the further remark, that prerogative is given for the 
" benefit of the subject, in the confidence that it will only be 
" exerted to the advantage of the realm— and that to subject 
" him to civil or criminal proceedings, would be to subvert the 
" whole order of that species of government." The theory is 
not unjust, and the remark of Lcicke, the great champion of a 
tempered system of popular rights, must be acknowledged to 
be cogent — ^"as to personal wrongs, the harm which the 
" sovereign can do, in his own person, pot being likely to 
" happen often, nor to extend itself far ; the inconvenience of 
•' some particular mischiefs, that may happen sometimes, when 
'*' a Aearfy prince comes to the throne, are well recompensed 
•* by the peace of the public, and the security of the gotera- 
** ment, in the person of the chief magistrate being thus sent 
" out of the reach of danger." But the principle which thus 
sliields and protects the monarch ; the sovereignty resident in 
himself, creates the distinction between him and the elected, 
though supreme, magistrate of a republic, where the sovereignty 
resides in the people. All its officers, whether high or low, 
are but agents, to whom a temporary power is imparted, and 
on whom no immunity is conferred. An exemption from the 
power of the law, even in a small particular, except upon 
special occasions, would break in upon this important prin* 
ciple, and tlie freedom of the people, the great and sacred 
object of republican government, would .be put in jeopardy. 



• 1 Blackst 240. 
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The exception adverted to, is that already noticed, of members 
of the legislature going to, attending at, or returning from a 
session of congress — but even this exception is qualified ; the 
commisfflOR of treason, felony, or the slightest breach of the 
peac^, would convince the member, that his public (unctbn in 
nowise protected him from the administration of justice ; but 
no other officer of government is entitled to the same immunity 
in any respect 
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CHAPTER XVI. 



ON COMMUNICATIONS TO BE MADE BY THE PRESIDENT 
TO CONGRESS. 



It is the duty of the president from time to time to 
give congress information of the state of the union; but 
although this alone is expressly mentioned in the Consti* 
tution, his communications naturally embrace a wider scope 
than internal affidrs. Under the expression, he is to receive 
ambassadors^ the president is charged with all transactions 
between the United States and foreign nations, and he is, 
theiiefore, the regular channel through which the legislature 
becomes informed of the political situation of the United States 
in its foreign, as well as its domestic relations ; yet it has been 
always understood that he is not required to communicate 
more than, in his apprehension, may be consistent with the 
public interests. Either house may at any time apply to him 
for information; and, in the regular course of government, can 
apply only to him, where the matter mquired of, is principally 
under his superintendence and direction, although they fre- 
quently exercise the right to call upon the chief officers 6f 
executive departments, on matters peculiarly appertaining to 
them, and in Jike manner occasionally refer to the attorney 
general of the United States on subjects appropriate to hisi 
office. The applications directly to the president, are generally 
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accompanied with a quaFification evincing a correct sense of 
the obligation on his part to avoid or suspend disclosures, by 
which the public interest, that both are bound to keep in view, 
might be aflfected. 

Such disclosures the legislature in general expressly disclains. 
In recurrence to our history, it giust be obvious, that th^se 
official communications are chargeable with being rather more 
full and liberal than is common in other countries. |n support 
of the practice it has been said, that in republics there ought 
to be few or no secrets ; an illusory opinion, founded on ideal 
conceptions, and sit variance with the useful practice of man- 
kind. If all the transactions of a cabinet, whether in respect 
to internal or external business, were regularly exhibited to 
the pubUc eye, its own operations would be impeded; the 
public mind be perplexed, and improper advantages would 
sometimes be taken. Foreign powers, pursuing as they inva- 
riably do, a different course themselves, would justly object to 
such proceeding. 

The president is also required to recommend to their con- 
sideration such measures as he may deem expedient. This is 
an obligation not to. be dispensed with.' Exercising his office 
during the recess of the legislature, the members of which, 
when they return to the mass of citizens, are disengaged from 
the obligatory inspection of public affairs ; supplied by his 
high functions with the best means of discovering the public 
exigencies, ^nd promoting the public good, he would not be 
guiltless to his constituents if he. failed to exhibit on the 
first opportunity, his own impressions of what it would be 
useful to do, with his information of what had been done. 
He will then have discharged his duty, and it will rest with 
the legislature to act according to their wisdom and discre- 
tion. These communications were formerly made in person 
at the opening of the session, and written messages were 
subsequently sent when necessary, but the whole is now done 
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in writing. It was formerly the practice to return answers, 
which as a mere matter of ceremony is now disused. The 
course pursued at present is to refer the message to a com- 
mittee^ who commonly report an analyi^ of it, and the parts 
cm which it appears necessary to act, are referred to other 
committees to prepare them for the deliberations of the 
whole. 
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CHAPTER XTII. 



OF THE POWER TO GRANT PARDONS. 



A POWER to grant reprieves and pardons is expressly given 
to the president 

That punishments should in all cases be strictly appropriate 
to the offence and certain in their execution, is indeed the 
perfection of criminal law, but the fallibility of human judg. 
ment would render an inflexible rule to this effect, too severe 
for human nature. An act may fail within the purview of 
the law and justly subject the party to conviction ; yet there 
may be alleviating circumstances, which induce even those 
who deliver the verdict or pronoimce the judgment, to feel 
repugnance at its being executed: but it would tend to over- 
throw the barriers of law, if the tribunal which is to decide on 
the guilt or innocence of the accused, were permitted to inter- 
mix other considerations. At first view, benevolent minds 
would not object to the admission of these principles in favour 
of the accused, on his trial, but the general interests of society 
have a stronger claim on the humanity of feelings justly 
regulated, than the particular case of the individual. The 
general interest requires that the administration of justice 
should not be diverted from its settled course, by an erroneous 
assumption of power and an irregular. distribution of justice. 
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If the law is plain, the duty of the tribunal is to conform to it, 
because the law is as compulsory on the tribunal as on the 
offender. 

But the condition of society would be miserable if the 
severity of the law could in no form be mitigated, and if those 
considerations which ought not to operate on a jury or a judge 
could have no influence elsewhere. 

Independently of other views, we may instance the case of 
treason against the state. Public policy may require that the 
offenders, though convicted, should be forgiven : severity may 
increase the opposition of that part of the community which 
was engaged in the combination; mercy may produce con- 
ciliation and submisinon; but if the guilt is proved, no such 
considerations can be admitted into the deUberati(»is of the 
court. It is therefore expedient and wise, to deposit in some 
other part of the govemmept, the power of granting pardons ; 
a power, which notwithstanding the strange assertions of 
Blackstbne and Montesquieu, is not inconsistent with the 
4Qature of a democratic government* The most illustrious 
minds are sometimes seduced from plain and obvious truths 
by the illusions of theory, and when we are told that the 
power of pardon can never subsist in democracies, because 
nothing higher is acknowledged than the magistrate who 
administers the law, and because it would confound all ideas 
of right among the mass of the people, as they would find it 
difficult to tell whether a prisoner was discharged by his inno- 
cence, or obtained a pardon through favour, we must at once 
perceive that the portion is fallacious, by being too general. 

The inconvenience suggefsted in the latter member of it, 
corresponds indeed with what has been already observed, if 
confined to the judicial tribunal that originally acts on the 
case, but the first part of it indicates a want of acquaintance 

* 4 Blackstone» 397. Montesquieu, b. 6, c. 5. 
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with the subdivisions of authority compatible with the purest 
democracy. It is the office of the judge to convict the guilty; 
thf execution of the sentence is the duty of the executive 
authority, the time and place of execution are no part of the 
judgment of the court* It is true, that during a vacancy in 
the office of president, which as has been seen, is carefully 
provided against, there would be no power to grant a pardon, 
but the moment the office is again filled, the power would be 
revived. 

The power to grant pardons extends to all cases, except 
impeachments. Some considerations on the subject of im- 
peachments will be presented hereafter ; at present, it may 
not be improper to observe, that not only in the Constitution 
of the United States, but in those of almost every state in 
the Union, we find the English doctrine of impeachments 
introducedrbut the difference in respect to granting pardons to 
the persons impeached is not preserved. 

Impeachments are generally efforts of the people of that 
country through their representatives in the house of commons, 
to obtain redress before a distinct and independent tribunal, for 
the mal-practices of the great officers of the crown. No 
pardon previously granted, can shelter the accused bom a full 
inquiry, and thus his misconduct, if substantiated, is developed 
and exposed to the nation, but after the impeachment has been 
solemnly heard and determined, it is not understood that the 
royal grace is further restrained or abridged. 

With us, no pardon can be granted either before or after the 
impeachment ; and perhaps, if this mode of trial is retained at 
all, it is right that the sentence of a guarded and august tribunal, 
which, as ^e shall find, is exceedingly limited in the extent of 
its punishments, should be excepted from the general power of 
the president to defeat the effect of the condemnation. 

• 4 BUckstone, p. 404. 
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In respect to another jurisdiction, it may be doubted whether 
he possesses the power to pardon. 

It seems to resqlt from the principle on which the power to 
punish contempts of either house of the legislature is founded, 
that the executive authority cannot interpose, in any shape, 
between them and the oflfender. The main object is to preserve 
the purity and independence of the legislature, for the benefit of 
the people. It acts, therefore, on its own power, without refer- 
ence to, or dependence upon, any other. If the executive 
atithority could, by granting a pardon, or, in any other mode, 
protect those who insidiously or violently iqterrupted or defeated 
their operations, the legislature, which is the superior body, 
would be so far dependent on the good will of the executive. 
And it would be only, as it were, by the permis^on of the latter, 
that it exercised a jurisdiction of so much importance to the 
people's rights. The Constitution is as silent in respect to the 
right of granting pardons in such eases, as it is in respect to tho 
creation of the jurisdiction itself. One arises by implication 9 
tb^ other is excluded by impUcation. 

In all other than these two cases, the power is general and 
unquaMed. It may be exercised as well before as after a trial, 
and it extends alUce to the highest and the smallest offences* 
The remission of fines, penalties, and forfeitures, under the 
revenue laws, \s included in it, and in this shape it is frequently 
exercised: but although it may relieve the party from the 
nece^ity of paying money into the treasqiy, the president 
cannot, after the money has reached the treasury, compel th^ 
restitution of it 

The Constitution no where expressly describes any mode of 
punishment : it empowers congress in four enumerated cases 
to provide the punishment. They are treascm, piracy, offences 
against the law of nations, and counterfeiting the securities and 
current coin of the United States. The power of congress to 
inflict punishment in other cases is derived from implication 
28 
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only, but it is necessary to carry the Constitution into effect, 
and is embraced in the general provi^on to pass all laws which 
may be necessary and proper.* The pardoning power is as 
extensive as the punishing power, and appUes as well to 
punishments imposed by virtue of laws under this implied 
authority, as to those where it is expressed. The only excep- 
tions are the two cases we have already mentioned, in one of 
which the power of pardoning is expressly withheld — ^and in 
the other it is incompatible with the peculiar nature of the 
jurisdiction. 

In the exercise of the ^^ benign perogative of pardoning,^^ as 
it has been justly termed, the president stands alone. The 
Constitution imposes no restraint upon him by requiring him to 
consult others. As the sense of responsibility is always strong 
in proportion as it is undivided, a single man will be most ready 
to attend to the force of those motives, which ought to plead 
for a mitigation of the rigour of the law,- and less inclined to 
yield to con^derationg calculated to shelter proper subjects 
from its punishment. On the other hand ; as men generally 
derive confidence from their number, they might often encou- 
rage each other in acts of obduracy, and be less sensible to 
apprehen^ons of c^isure for an injudicious or an affected 
clemency.t 

In addition to this objection, there would be a great incon- 
venience in imposing on the president the necessity of consult-^ 
ing a body, which, whether ahready a permanent part of the 
government as the senate, or specially created for the purpose, 
it might be difficult to convene on occasions when perhaps an 
immediate decision would be highly expedient 

• 6 WheatoD, 233. f Federalist, No. 74. 
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CHAPTER XTIII. 



OF COMPENSATIONS TO PUBLIC OFFICERS. 



The principle of compensation to those who render services 
to the public, runs throiagh the whole Constitution, 

The senators and representatives shall receive a compensation 
far their services^ to be ascertained by law^ and paid out of the 
treasury of the United States. 

The president shall at stated times^ r^:^vefor his services a 
compensation,, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he 
shall not receive within that period any other emolument from the 
United States^ or any of them. 

The judges shall at stated times, receive for their services a 
compensation, which shall not be diminished during their con* 
iinuance in office. 

In the early stages of society, founded on a slender popula- 
tion, before any regular civil institutions took place, the tasks 
of government were probably performed without stated emolu- 
ments. In time, however, it was perceived that the public 
ought not to have, thdr affairs administered without making 
compensation to those who postponed their private business 
for the general benefit A compensation was therefore either 
exacted or voluntarily rendered. The former is always irregu- 
lar and oppressive. We may refer as an illustration of it, to 
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a practice which in early times prevailed in almost all the 
kingdoms of Europe. The monarch, for the supply of his 
court, his officers and attendants, was in the habit of seizing 
provisions and impressing horses and carriages, for which, an 
arbitrary and inadequate compensation was sometimes made, 
but any compensation whatever was frequently withheld.* 
The practice, thpugh constantly complained of as a heavy 
grievance, equally inconsistent with the rights of the subject, 
and the real convenience of the crown, was not aboUshed in 
England till the restoration of Charles II. The govemm^it 
of a country is relieved from the neces^ty of exactions thus 
mutually injurious, by voluntary provisions on the part of the 
general society. 

In respect to executive and judicial officers, no questicm has 
ever arisen: — it seems to be universally agreed, that compensa- 
tions should be made for their services. The manner of 
making it is various, it is sometimes done by fixed salaries, and 
sometimes by fees and perquisites, which latter are exactly 
regulated as to the amount Arguments are not wanting in 
favour of each of these [dans. If a salary is granted which the 
officer is to receive, whether he does much or little of the 
business within his sphere, there is danger of remissness — but 
to render him wholly dependant on the receipt of casual fees, 
would be inconsistent with the dignity that ought always to 
accompany a great executive or judicial office, and would 
tend to interrupt the dedication of his time to his Ugh and 
important duties. In those cases, salaries are preferable. A 
legal remedy for neglect of duty may certainly be founds in 
addition to the public reprobation, which must alwiLys att^^l 



* See Barrington on Stat 183. 237. 289. Hume's History of Eng. vol. v. 
346. 519; and in 12 Coke, 19, it is conudered as a prerogrative inseparable 
from the person of the king, tfwUeh^ even an oet ofpatUamera tannot deprive 
hiin. 
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Upon it Bat for inferior officers, not under the same control 
of public opinion, or at least not to the same extent, the pay- 
ments by those whose business is transacted seems to form a 
proper fund« 

In respect to the members of the legislature, our practice 
corresponds with that of some, though not of all the nations of 
Etirope. . In one, to which we are apt more frequently to look 
than any other, the ancient usage has melted aWay, and the 
members of parliament now receive no compensation (or their 
attendance. The consequence is, that only men of fortune can 
take seats in the house of commons. This is inconsistent 
with the equaUty that ought to be found in a republic. Men 
of virtue and talent, though depressed by poverty, ought to 
have the avenues to public trust as open to them as to the 
most wealthy. We will venture to add that the compensation 
ought to be Uberal : a generous people, if it is faithfully served, 
will never complain. But the compensation ought to bear 
as exact a proportion as possible to the time employed. An 
act of congress was passed a few years ago,* in which, a gross 
sum was allotted for an entire session. The dissatisfaction it 
occasioned, produced an early repeal. 

The c(Hnpensation of the president is not to be increased or 
diminished while he is in office ; the legislature shall neither 
bribe nor terrify him in this mode. The compensations of 
judges shall not be diminished, but there is no restraint on their 
being increased, because their offices b^ng in legal contempla- 
tion equivalent to offices for life; since the law benignly 
calculates tliat a judge will always behave well ; the value of 
money may depreciate, and the salary become inadequate to 
the support intended to be allowed. 

It may be observed, that the president and judicial officers 
are to receive their compensations at stated periods, the inten- 

• March 19, 1816. 
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tion of which is, that services shall not be paid for, before they 
are performed; but no such restriction is imposed, on the 
members of the legislature, because it is presumed that they 
will not violate a principle so just, and also, because bom the 
uncertain duration of their sessions, no stated period can 
be fixed. 

The military power is also in this respect to be distinguished 
from other executive offices; being liable to be employed in 
various places where it may be difficult or impossible to be 
regularly supplied with the means of discharging their pay, it 
would be impolitic to entitle them to demand it at certsdn 
periods. Their compensations cannot be diminished during 
the time for which they are engaged, because it would be a 
breach of the contract: they may be increased, because the 
public safety would not be endangered by it. Fortuitous 
additions, tending to stimulate their exertions are allowed: an 
army is entitied to share in some parts of what is taken from 
the enemy, which, according to the laws of war, become the 
property of the captors. A rule, however, which in modem 
practice is rather specious than profitable, for it is rarely 
enfca-ced; but to the navy the same principle is often pro- 
ductive of great emolument; a discrimination having been long 
established between maritime captures and those on shore, on 
a foundation not perceptibly just. The property of peaceable 
and private individuals on the land is seldom considered in 
modem times, as a just subject of confiscation, althoiigh the 
owners are inhabitants of a hostile country; but at sea, the 
merchant vessel, unarmed and unoffending, is the lawful prey 
of the commissioned cruizer, and is condemned to his use, on 
being captured and brought into the ports of his country. The 
amount of these additional compensations is from time to time 
regulated by congress. 

The appropriation for the support of the army and navy can 
be made only by congress, and in respect to the army, as has 
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been already observed, for no longer time than two years. 
This may, at first view, appear inconsistent with the practice 
of enlisting soldiers for a longer time, but when we take a view 
of the whole political system and recollect that this limitation 
has been adopted as a suitable check upoti the possible ill use 
of a regular army, we must allow a predominant operation to 
the greater principle. The military contracts must be con- 
strued, in all cases, as subject to the constitutional restriction, 
which must be considered as a proviso introduced into every 
law that authorizes the president to raise an army. 

To disband an army entirely, must be a legislative act. To 
dismiss any or all of the officers is, by the tenure of their com- 
missions, within the power of the president It is the practice 
in many countries when an army is reduced, to allow to the 
officers \^ose active services are no longer required, half the 
amount of their pay during life. Such compensations with us 
depend on the judgment of congress, and from that quarter 
also must proceed those charitable provisions which seem 
fjsdrly duetto the disabled and infirm soldier who has faithfiilly 
served his country. 

A recent instance has proved that the charge of ingratitude 
cannot always be justly preferred against a republic. 

Invited to revisit a country, to which in early life he had 
rendered splendid and successful service; the heroism of 
General La Fayette has been rewarded, not merely by 
unbounded effiisions of the pubhc mind, but with a pecuniary 
compensation equally honourable to the donors and to the 
receiver. 
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OP INCOMPATIBLE OFFICES. 



Two oflfices may be so incompatible in their nature* that the 
same person shall not be admitted to hold them both. The 
Constitution in this respect is not altogether silent, and we shall 
endeavour to show the justness of the principles on which it 
proceeds. It is a rule of general law, that an ofiicer who 
accepts another appointment inconsistent with: the first, is held 
to have thereby resigned the first* If the marshal of one of the 
districts were to be appointed judge of that district, it would 
virtually vacate his office as marshal. If a member of the hoi^ 
of representatives accepted an appcnntment as senator, he 
woiild cease to be a member of the house of representatives. 
But a man may hold two or more offices, if they are not 
locompatible in their nature,! and therefore there would seem 
no reason, other than general policy, for excluding some of the 
executive officers, below the president, from seats in either 
house, or to prevent an individual from holding at the same 
time the office of secretary of state and of the treasury, or any 
similar offices. But although no reasons, merely of a legal 
nature, might be opposed to it, the impolicy of admitting such 



* 3 Rollers Reports, 452. Brooke's ab. Commissions^ 35. 3 Burr, 616. 

2 Burn. & East, 85. 
t 4Serg.&Rawle, 275. 
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officers to compoee a part of the legislature is exceedingly 
plain. 

We must once mor^ recur to En^and^and examine the 
effects of their practice in this respect The great officers of 
the crowQf unless they are members of the other house, are 
eligible as members of die house of commons. The whole 
adnunistratipn partakei^inone tir the.other of the houses^ of the 
l^slative power. There is no doubt that some benefit is 
derived from it, in tfte facility of obtaining information, in regard 
lb public meastBres, and theinqidries of other members on such 
subjects^ are usually answered with' great courtesy; but this 
small* advantage is counterbalanced by the influence they 
possess there, and by the total subversion of one of the chief 
pillarB) on which the importance and value of the house of 
commons have always been asserted to rest 

Every panegyrist of the British Constitution delights to draw 
a perspective view of the house of commons as keeper of the 
purse of the nation; regulating its expensei^ and withholding 
supplies from the ctown, except cm such terms as the good of 
the people may require. But nothing is at present more remote 
bom the fact The whole . scheme .of taxation; the amoimt to 
be raised; tite subjects to be taxed^ wad the objects to which the 
imxluct is to be applied, are laid before, them by the ministers 
of the crown ; not indeed in that oapitcity, but in the professed 
quality of members of the house, and perhaps since the restora- 
tion of Charles IL certainly not for many years back, the other 
members of the house have never proposed other [dans of 
finance^ or undertaken to aot on the bid principle of represen- 
tatives of the people, further than to object to and vote against 
the ministerial proportions. Thus the house of commons is 
rendered part pf the machinery of the executive government, 
and whenever a nunisteir becomes so unpopular as 4o lose Ins 
ascendency in the house, either it must be dissolved, and the 
chance of dne more pliant be tadcen by another election, or the 
24 
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minister resigns, and the crown employs new and more judi- 
cious or more dexterous servants. Great jealousy of the inter- 
ference of the house of lords with* moi^y bills is retained, in 
which the ounisterial part of the house of commcHis prudently 
unite ; but no jealousy of the power <5f the ministry in their own 
house is collectively manifested. In short, 4lie actual gpvem^ 
ment of that - country, as now administered, is purely^ the 
government of the orown, and the supposed representativea of 
the people, the house of conunons, are merely what the first 
lord (^ the treasury, the chancellor of the exdiequer, and 
^milar great officers are avowedly ; that is, the mifiisters of the 
executive government . It is true, that to keep up the appear- 
ance of its ancient character and independence, c^dain inferior 
officers of the excise and customs, &c. those who hold any 
office created since the year 1 705, and persons holding pensions 
at the pleasure of the crown, or for a term of years, are osten- 
tatiously excluded from seats in the house of <?ommons; a sort 
of political flattery which can deceive only superficial observers ; 
but the great managers of the whole machine reinain in the 
heart of it, and direct all its internal springs and movements. 

How is this open and undisguised process accomplished ? 

The answer is-^by the almo^ entire destruction of their 
ancient principle of representation. , 

In very few parts of the kingdom is a seat obtained through 
the unbiassed and independent votes of the people. BoroAghs, 
once populous and free, have become the actual property, in 
point of suffisige, of the crown, or of aristocratic families, and 
now ai:e, in fact, mere subjects of sale or barter. The minister 
carefiiUy av(nding to present himself as a candidate in those 
few places which are still actuated by the spirit of free si^&age, 
unless (as sometunes happens) the prevalent political opinions 
in such places should ccnncid^ with the party to which he 
belongs, procure^ a return in his favour without difficulty, and 
on: the votes of some nominal electors, takes a place in the 
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house, equal in legkilative attributes to that couferred by the 
choice of thousands. All -atterat^^^ ^^ reformation in ttus nespect 
are uniformly resisted by the ministers of the crown. 

From such perversions of sound and regular principles, our 
Constitution effectually secures us. While decennial enume- 
ration and apportionment continue, that is, while our Constitu- 
tion lasts, no executive ofiicer can insidiously creep into the 
number of our legislative representatives. The op«[i and 
unfettered ch(Hee of the i)eople mily can-place him there. 

But would such a choice be consistent with sound poUcy, 
and the spirit of the Constitution? . 

The advantages derived to the people seem to be few — ^the 
objections many. The measures of thevexecutive government, 
so far as they fall .within the immediate department of a particu- 
lar officer, might, it is true, be more directly and fiilly exf4ained 
on the floor of the house; but we. notice here also a striking 
difference betwe^i the two govemtnents. In England, .the 
measures of government are pr^tically conadered the measurea 
cS the ministers— it is not^even allowed to introduce the king's 
name into a debate.* But the executive acts of jthe president, 
except in the two.instances where, the senate participates; ar^ 
unshared with others, and the highest office^ under Him can 
constitutionally no mor^ explain or /account for them than any 
other individual. Besides^ such inodes of communication ought 
not to be encouraged, were they in use; The regular channels 
of conmianication from the president are pointed out in the 
Constitution, and if further information is desired, it is sought 
(ot in an open and pubUc amplication, leavingjtto the prerident 

' ' . i * . , 

• ** It 18 a constant rule,'* says Delohne, "never tbjnention him when they 
mean to blame the administAition." And we may observe on all occashans 
.when a majority adverse to the political measures of the day happens to 
prevul in the house of commons, that the langua^^e of resolutions and • 
addresses is scrupulously pointed against the ministers who hayt advised the 
crown to adopt them— -not against the monarch himself. 
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to withhbld ^at he may deem^ it ipjuirious to di8CJMe > and 
protecting him from the misapprehensioDs of others, by the 
necessity of reducing his communications to writing. Such a 
mode of obtaining information is infinitely suparicnr to the 
sudden, and sometimes unguarded, answers returned to the 
verbal int^rogatipns of the members of the house of commons 
m Great Britain. •' 

But, among many dther^ (directions to the introduction of 
any of the great public officers into . either house of congress, 
we must keep" in view a great principle of dl republican 
governments, that public o&ces are int^tided to b^ fc»r the 
public service, and not finr the benefit and emohudoirt of the 
individuals who fill them. No mcne offices are created than 
the public needs require. IS the duties are too fisw to occupy 
the time of the individual, the dffiiee is ineoflporated with 
another, unless the united weight of both should be too great 
On. the other hand, if the quantity (^public business should so 
increase as to render it necessary to increase the number ;of 
persons who are to transact it^ new .offices are created. The 
whole system has a view only to ,ihe piiblic b^iefib We do 
not continue ant)^ce wh^d its duties have expired. . As Burke 
has justly observed, *^ when the reason of oldestabridmients 
^ is gone, it is absurd' to preserve nothing butthe burtb^i of 
** them. This is superstitiously to embalm a carcase not wc^th 
" the gums that are used to preserve* it."* 

The public officer being thei^^HB considered with us as 
having actual fiving duties which he is bound to perfi»rm, and 
as having no more time than is necessary to perform* them, 
the Constitution expressly excludes him from a seat But a 
further caution is introduced into it A member of ei^r 
house may be appointed to an office existing previously to his 



' See his admirable speech pn Kconomic^d Reform, in 1780. 
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b^ ejected, if the ^ipolmp^Qt^ ojf \i b^^ wt bemi ipqr^ased 
during the time for which he was elected But if a new office 
has be^ created, of the emolument^ of an old on6 increased 
during that time, the promise or the chance of receiving an 
ai^xwtment to it, may have an undue influence on his mind. 
Such an appointment is therefore forUdden by the Constitu* 
tion during the time for which he was elected ; and it is only 
to be regretted that it was not forbidden, altogether. A dis- 
honourable traffic ia votes, $lK>uld it ever becopie a charac- 
teristic of our country^ would be more completely prevented, 
if to an office so a:eated,.or rendi^red more profitable, no one 
who bad bad an agency in either respect^ could ever be ap- 
pointed. 

Thq Copstitution contain^ no fNrovision adverting to die 
exercise of c^ces under the United States and separate states 
at the same ^e, by the same person^ In sonoe of the states 
it has bemi thought expedieiit to provide agsuns^ it 

Those states ajqpear to haVe acted und^ the apprehension 
of a possible collision between the two govemmQntSi and a 
jealousy lest the adimssion of the officers of the United States 
into places of trust and power in a^state, might lead to a pre- 
ference in the minds of those who hold offices under both to 
the prejudice of the state- governments.* A counter jeippre- 
bension did not exist in the people, when they formed the 
Constitution of the United States^ althou^ it has been the 
cq^on of some ^ilightened men that there was more proba- 
Inlity that if the balanbe ev^r should be disturbed, it vi^ould be 
by the preponderancy of the state governments. It has been 
obse'rved, that the state governments are constituent and 
essential parts of the United States government, while the 
latter is in nowise essential to the organization or operations 



' Per Sluppen, C. J. 3 Yeates's Beports, 315. 
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of the former. Without the intervention of the state legisla- 
tures, the president of the United States cannot be elected. 
The senate is elected immediately by the state legislatures* 
Even the house of representatives, though drawn immediately 
from the people, will be chosen very much under, the influence 
of those whose own influence over the people obtains for 
themselves an election into the state legislatures. On the 
other hand, the component parts of the state governments 
will in no instance be indebted for their appointments or their 
power to the direct agency of the general government 

The powers of thfe general government are few and defined, 
those which remain to the state government, nimierous and 
indefinite. 

The first and most natftral attachment of the people will, 
therefore be to their state governments, but in the general 
government they will see, not a rival or an enemy to the state 
government, but the ultimate authority and comjuoh power, 
which they have themselves concurred to create, and there- 
fore, as it will be their interest, it finally will be their endeavour 
to support and restrain both within their just constitutional 
bouiidsi* • ' , 

It will not be foreign to tlfis head to notice the oaths of office 
required by the Constitution. 

The president is required by it to take an oath, (or affirma- 
tion,) that he will faithfully execute the duties of his office^ and 
that he vnll preserve^ protect^ and defend the Constitution. The 
senators, riepresentatives, the members of the several state 
legislatures, and all executive and judicial officei^, both of the 
United States and of the several states, shall be bound by oath 
or affirmation to support this Qm^titution. 



* See the 45th and 46th numbers of the Federalist, in which this subject is 
fully discussed. 
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Although a promissory oath is not in point of law, ranked^ 
high as a judicial oath; that ia, it does not fall within the 
general provisions of the law in respect to pegury, yet it 
greatly increases the moral obligation of the party, and ought 
to make a deep impirossion on him. Every state pfficer, and 
every officer of the United States, on being elected or ap- 
pomted, binds himsdf thereby, not pnly to abstain from all 
opposition to the Constitution, but to ^ve it his firm and active 
assistance. 

It has been asked, why it *was thought necessary that the 
state magistracy should be bound to support the Constitution 
of the United ^tates^ and unnecessary to impose an oath on 
the officers of, (he Unite4 States in/avour of the state, consti- 
tutions. The reiison assigned,, (as one of many,) by the authors 
of the FederaUst, is, that the members of the'general goyem- 
ment will have no agency in carrying the state governments 
into effect, but the members and officers of the state govern- 
ments will have an essential agoncy in giving effect to the 
genera) government* 

This answer is a solid one. An official oath ought to be 
confined to the duties of the of&ce. It is not so broad and 
comprehensive as a genial oath of allegiance and fidelity, 
.which embraces all the duties, of a citizen or subject An 
officer appointed under the authority of the United States, is 
to perform pnly thosp duties wluch emanate firom it; his ' 
obligation is limited by tfiat authority, which, as repeatedly 
heretofore observed, is not qontroUed by the constitutions of 
the several states. An officer appointed under the authority 
of a state, is bound to support its constitution, but so far as the 
Constitution of the United States in any respect supersedes it> 
another rule of obligation arises, which he is equally bound to 
comply with ; and, as it is essential to the true interests of all 

♦ Federalist, Na. 44. 



Digitized by 



Google 



19i OP mcoMt^ATIBLE OFFlCfiS. 

the states^ that the powers granted to the general goveitnnent 
should hb fully eflfectnated, all thcnr officers, l^islative, eicecvt^ 
tive, and judicial, should exfii^essly undertake to do so. 

The remari^s on this subject may be concluded by drawing 
the attention of the reader to the fiberal ^alternative of an oatb 
or affirmation. No reHgious test^ it is declared in flie same 
sentence, shall ever be reqidred as a qualification to any office 
or public trust under thi6 Unikd Statin Not^oiily a num^xyus 
and respectable sect, but many other persons not of the people 
called Quakers, feel an invinitjUe r^[)ugnance to taking an 
oath in any f^noi If the tentn affirmation had hem omitted, 
all such pertxms wpukl have been excluded fif»n public trusts 
on accountof religious opiniim. The abstract dik^laratbn of 
perfect equafity in matted of jfeli^on is tbti» reaj^^ 
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CHAPTER XX. 



OP SOME ARDUOUS PARTS OF THE PRESIDENT'S DUTIES. 



Ok a fall view of the powers and duties of the president, tho 
Ireader will probably perceive that they are of more importance 
in respect to fcnreign relations than to the internal administration 
of government 

At home his path, though dignified, is narrow. In the 
tranquillity which we have hitherto in time of peace enjc^ed, 
little more has been requisite, in either his legislative or execu- 
tive functbns, than regularly to pursue the plain mandates of 
laws, and the certain text of the Constitution. 

In his legislative capacity, the power of objecting to acts of 
congress, has been fairly exercised and respectfully submitted 
to. In the executive department he has had indeed two 
insurrections to cope with, one of which was inconsiderable, 
and the other, though more extensive, disappeared before the 
mere display of the force collected to subdue it The trans* 
action itself afforded a valuable proof of the patriotism of the 
people, and their attachment to the Constitution. The regular 
militia of the three adjoining states, New Jersey, Maryland, 
and Virginia, cheerfully coK)perated with that of Pennsylvania, . 
in which the opposition existed, and the governor of Pennsyl- 
vania, as a military officer, obeyed the orders of the governor 
of Virginia, on whom the president ccxiferred the chief com. 
mand. A great prbportbn of this force counted of volunteers ; 
25 
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iiiiiii)]ilsr8 of whom were mea of considerable property and civil 
eminence, and the governors of the states we have mentioned, 
except that of Maryland, who was prevented by particular 
circumstances, voluntarily took the field in person. 

If the pages of our history are sc»led in any degree by tran- 
sient resistance to the laws of the Union, the disgrace is 
redeemed by the proof of that wisdom, by which the g^ieral 
Constitution now appeared to have been framed, aiul of that 
determination to support it, by which the majority were- 
actuated. And should instances of insurrection again occur, 
either aga'mst the laws of the Union, or the govermnent of any 
particular state, it cannot be doubted that the same general 
and noble animation would be again displayed in support of 
the great political ark of our safety and happiness. 

But it is in respect to external relations ; to transactions 
with foreign nations, and the events arising fixMn them, that 
the preadent has an arduous task. Here he must chi^y act 
on his own independent judgment The Constitution author- 
bes him indeed to require the opinions of the principal qffioen 
in the executive departments; but however useful those ofn*" 
tiions may be, they would afiford no sanction for ai^ erron be 
tnight commit. And althou^ if required, they are to be 
given in writing, they would involve the officers in no respon* 
sibility. 

In respect to treaties, it is only after they have received thd 
approbation of the senate, that his responsibility is diminished 
by being divided. But he is not obliged to submit the inchoate 
treaty to them. His instructions to thenmiister who nego* 
tiated it may have been misunderstood, or wilfully disre^ 
garded ; the' national interests may have been plainly neglected, 
and it may be altogether such a compact as he would not 
ratify if he sto6d aldne. Under «uch circumstances, it would 
be a timorous policy to endeavour to fortify his own disaqppro- 
bation by obtaining the concurrence of the senate. Aod if 
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he dxHild continue to di8a[q[)rove it, although it met tbcar 
approbation, he would not be justified in givuig it hij» further 
• sanction. For by the express words of the Constitution, h^ 
in concurrence with the senate, and not the senate alone, is 
to make treaties. In case of an impeachment, it would be 
no valid defence for him to allege that he submitted his own 
opmicni to that of the senate. If indeed the case was at first 
of a doubtful nature, if he conscientiously desired the dehberafe 
assistance of the senate, and if an honest conviction was pro- 
duced in his own mind by the advice he.received fix)m them; 
his compliance with it would be personally honourable to hinif 
and clearly consistent with the Constitution. 

The power of receiving foreign ambassadors, carries with it 
among other things, the right*of judging in the case of a revo** 
lutbn in a foreign country, whethef the new rtilers ought to 
be recognised. The legislature indeed possesses a superior 
power, and may declare its dissent from the executive recog- 
m&m or refusal, but until that s^ise is declared, the act of 
the executive is binding. The judicial power can take no 
notice of a new government, till one or the other of those two 
departments has acted on it* Circumstances may render 
the decision of great importance to the interests and peace of 
the country. A precipitate acknowledgement of the inde* 
pendence of part of a foreign nation, separating itself fix)m its 
jbrmer head, may provoke the resentment of the latter: a 
lefiisal to do so, may disgust the former, and prevent tii^ 
attainment of amity and commerce wiUi them, if they succeed. 
The prindiples on which the separation takes place must also 
be taken into consideration, and if they are conformable tp 
those which led to our own independence, and appear likely 
to be preserved, a strong impulse will arise in favour of a recog- 



• 3 Wheaton, 643. The tame rule prevails in Eng^land. 
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nition ; because it may be for our national interest, which the 
prei^dent is bound pre-eminently to consult, to promote the 
dissemination and establishment, at least in our own neigh- 
bourhood, of those principles which form the stnxigest founda- 
tions of good government. 

But the most accurate and authentic information should be 
procured of the actual state and prospect of success of such 
newly erected states, for it would not be justifiable in the 
president to involve the country in difficulties, merely in sup- 
port of an abstract principle, if there was not a reasonable 
prospect of perseverance and success on the part of those 
who hav^ embarked in the enterprise. The caution o( Pre- 
sident Monroe in sending commissioners to South America, 
for the purpose of makmg inquiries on the spot, in preference 
to a reliance on vague rumours and partial representations, 
was highly commendable. 

The power of congress on this subject cannot be con- 
trolled ; they may, if they think proper, acknowledge a small 
and helpless community, though with a certainty of drawing a 
war upon our country ; but greater circumspection is requuied 
fijom the president, who, not having the constitutional power 
to declare war, ought ever to abstain from a measure likely to 
produce it 

Among other incidents arising from foreign relations, it may 
be noticed that congress, which cannot conveniently be always 
in session, may devolve on the president, duties that at first 
view seem to belong only to themselves. It has been 
decided, that a power given to the president to revive an act 
relating to foreign intercourse, when certain measures, having 
a described effect should take place on the part of two foreign 
nations, was perfectly constitutional. The law thus rendered 
him the responsible judge of that effect.* 



•7Cranch,382. 
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In case of war breaking out between two or more foreign 
nations, in which the United States are not bound by treaty 
to bear a part, it is the duty of the executive to take ev^ 
precaution for the preservation of their neutrality ; and it is a 
matter of justice, both to those nations and to our own citizens, 
to manifest such intention in the most pubUc and solemn 
manner. The disquietude of the belligerent parties is thus 
obviated, our own citizens are warned of the course it becomes 
their duty to pursue, and the United States avoid all responsi- 
bility for acts committed by the citizens in contravention of the 
principles of neutrality. It is the office of the legislature to 
declare war; the duty* of the executive, so long as it is practi- 
cable to preserve peace. 

The proclamation* issued in 1792, when the war broke out 
between Elngland and France, was an example which, in 
similar cases, deserves to be followed. 

The present state of thi& country in regard to the piratical 
depredations committed on its Commerce, presents another 
striking feature of difficulty in regard to executive duty. 

The wretches who sally out from the ports of a Spanish 
island, seize the defenceless merchant vessel, and after removing . 
or destro3ang the cargo, frequently glut their cruelty by the most 
barbarous destruction of human life, can be effectually sup- 
pressed by no exertion, however vigorous, of the marine force 
under the command of the president. It can only be effected 
by pursuing them on shore, by assuming, in some degree, the 
temporary command of a country, in which the local govern- 
ment is either too feeble or too corrupt to punish them. How- 
ever strongly the voice of humanity and the interests of the 
country might urge the president to take such energetic but 
justifiable measures, it would involve him in great responsi- 
bility to do so — and yet it would be difficult for him wholly 
to restrain the zeal and indignation of the officers employed 
on the distant service, or on the other hand, by his own 
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mace authority, to puaish for aa act CQaumtted fix)m the best 
B|Otiv€s. If provided by 6(»igre88 with suffici^t authority, 
thefle difficulties would be removed 

But notwithstanding all efforts to the contrary, we may be 
iBvdved in watj by misconstructions of his acts, however justly 
iidiended and csu^elully regulated. 

In such a case, whether immediate invasion ensues, or strong 
defensive meamues become necessary, it is still the presid^xl 
who is to act oa his own judgment, till congress can be 
ocmvened. In every aspect directly or indirectly connected 
with foreign nations, his duties are senous, and his respcmsibility 
great 

It was happy for this nation that at the time of adopting the 
Constitutbn, an individual was selected to preside, whose 
judgment never foiled, and whose firmness never .forsook him: 
whose conduct proved that the excellepcies of the Constitution 
consisted not merely in theory and* contemplation, but could 
be realized in practice; that within its proper sphere no right 
was unprotected, and no evil unredressed. It ought to satkfy . 
the people if the principles of Gecnrge Washington's admia^tra- 
. tion are faithfully followed by all his successors* 
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CHAPTER XXI. 



OF THE JUDICIAL POWER. 



No form of government is complete unless it be accompanied 
with a judicial power. 

To make laws and to execute them are the two great 
operations of government; but they cannot be fully ^d cor- 
rectly executed unless there is somewhere resident a power to 
expound and apply them. This power is auxiliary to the 
executive authority, and in some degree partakes of its nature. 
But it is also required at times to control the executive, and 
what it decides to be unlawful, the executive cannot perform. 
It may also in some degree be said to participate in the 
legjislative power. Its construction of the acts of the I^slature 
is received as binding and conclusive, although it does Hot 
prevent the legislature from repairing its own defects, or clear- 
ing up its own ambiguities by subsequent laws, operating on 
subsequent cases. A high function also appertains to the 
judiciary in the exclusive right to expound the Constitution, 
and thereby to test the validity of all the acts of the legislature. 

To thfe pec^le at large, therefore, this institution is peculiarly 
valuable, and ought to be enwnently cherished by them. On 
its finti and independent structure they repose with safety, while 
they perceive in it a &culty which is only set in motion when 
ajqplied to, but which when thus brought into action, proceeds 
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with competent power if required, to correct the error or sub- 
due the oppression of both or either of the two other branches. 
A Constitution in wUch there was an omission to provide an 
adequate judiciary could not be successfully carried into effect ; 
and if instead of being separate and independent, this power 
were either blended with the other two, or those who adminis- 
ter it were dependent on the will and pleasure of others, its 
lustre would be tarnished and its utility destroyed. 
» The Constitution of the United States, therefore, required a 
judicial power, not as an adjunct, but as a necessary compo- 
nent part The extraordinary complications of the authority 
of the United States with that of the several states, which seem 
at first view to throw so many difficulties in the way, fully 
prove its necessity. The statq tribunals are no part of the 
government of the United States. To render the government 
of the United States dependent on them, would be a solecism 
almost as great as to leave out an executive power entirely, 
and to call on the states alone to enforce the laws of the 
Union. But it is not inconsistent with this principle that the 
United States may, whenever it is found expedient, elect to 
make use of a state tribunal to the same extent as any foreign 
power may, if it thinks proper to institute suits in the courts of 
other countries, which is in civil cases only. 

The judicial power is general or limited, according to 
the scope and objects of the government. In a word, it must 
be fully and exactly commensurate with that of the legislature. 
It cannot by any terms of language, be made to exceed the 
legislative power, for such excess would be inconsistent with 
its nature. If by express words it should, on the other hand, 
be restrained so as to embrace only a part of the subjects of 
legsilation, it would impair the integrity of the whole system. 
The protection which it was intended to c^fford, in regaid to 
the other branches of government, being confined to parts of 
their conduct, instead of embracing the whole, would pio- 
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duce the incongruous mixture of a theoretic, general powef 
with partial cld>ility and impotence. If general terms are 
usedin descrit^Qg it, there b no difficidty in dining its fioper 
ext^Ekt. 

In the Constitution of the United States we perceive, not 
the express creation of a judicial power, but the recognition 
of it as a necessary part of the government, in which light it 
was jjostly considered and has been umversally aec^ted. 
Its power extends to the great selected objects already noticed, 
and it is the duty of those who have to administer it, to carry 
it to tktt full extent, but never to exceed it Experiencelias 
akea^ shown that from a wise and temperate administraticni, 
the ai^irdiension of inconvenience from serious colUsicms 
between the state judicatures and those of the Umted States 
was unfounded. It must be coi^sssed that the merits of our 
Constitution have received ample support firom the prudaice 
and judgment with which it has been administered, and in no 
respect has a sounder discretion been exMbited than in the 
judicatory. If any. ofc^tiim could be sustained to the pro- 
cedures of the judges of the supreme and circuit courts, it 
would be that of excessive caution, arisii^ from a systematic 
anxiety not to exceed their jurisc^tion. And it is a strong 
argument m fevour of an dective government, that those men 
id whom the power of appointmoit is vested l^ the choice of 
the people, have, in r^ard to these judicial officers, exercised it 
with so much caution, judgment, and success. 

But it is sakl that there is generally a {Hropensity in pubfic 
ftmctionaries to extend their power beyond its proper limits, and 
that this may at some &lttre time be the case with the courts 
of the United States. The instances may be those in which 
the case is plain, and the encroachment upon st^te authcmty 
too obvious to be denied; as if a court of the United States 
should entertain a civil plea between two citizens of the same 
state in a case not authorized by the Constitution, or criminal 
26 



Digitized by 



Google 



202 OP THE JUDICIAL POWER. 

proceedings on account of an c^^ice merely against a state. 
In such an extreme, and therefore improbable case, as tb^e 
would be no colour of jurisdiction, the whole proceedings 
would be void. If, however, under the existing circumstances, 
it were doubtful and ambiguous, or if it were blended with 
matters in which they had jurisdiction, the rule commonly 
adopted among different courts, sitting precisely under the 
same authority, would probably be resorted to, — and that 
which first obtained possession of the cause would be exclu- 
sively entifled to proceed. 

Where the jurisdiction of the United States court and of a 
state court is concurrent, the sentence of either, whether of 
conviction or acquittal, may be pleaded in bar to a prosecution 
in the other, with the same effect as a judgment of a state 
court in a civil case may be pleaded in bar to an action for 
the same cause in a circuit court* 

A jurisdiction exclusive of the state .courts, is not exjMiessly 
pven by the Constitution to any of the courts of the United 
States, but it is in several . instances clearly implied. Cases of 
admiralty and maritime jurisdictumj and controversies between 
two or more states^ must, by necessary construction, exclusively 
appertain to the courts of the Uilited States : the first, because 
the whole system of maritime af&irs with its connexions and 
dependencies is withdrawn firom the several states by their 
own consent, and vested in the general government; the 
second, because [there can exist no other than the common 
tribunal, the supreme court of the United States, to entertain 
such suits. Indeed the jurisdiction itself is created by the 
Constitution, and vested in the supreme court of the United 
States alone, thus rendering the dignity of the tribunal cor- 
respondent to the dignity of the parties. 



* Houston V. Moore, 5 Wheaton, 31. See also Osborne v. Bank of the 
United States, 9 Wheaton, 733 
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Cases affecting ambassadors^ other public ministers and con- 
suls^ are also enumeiiated as falling witlun the jurisdiction of 
the courts of the United States ; reasons have been given for 
not considering this jurisdiction as entirely exclusive. It is 
true that an act of congress has declared that the jurisdiction 
is exclusive, and the practice is understood to have been in 
conformity to it, but tlie main question has never been brought 
to a judicial test The same sentence extends the judicial 
power to all cases in law and equity arising under the ConstitU' 
iion^ the laws of the United States^ and treaties made^ or*whick 
shall be made under their authority; to controversies to which the 
United States shall be a party; to controversies between a state 
and citizens 0/ another state; between citizens of different states ; 
between citizens of the same state claiming lands under grants >qf 
different states^ and between a state or the citizens thereof and 
Jbreign states^ citizens or subjects. In some of these cases, it ^ 
may be doubted vvheflier it was intended, and whether it 
would be beneficial to the United States, that the jurisdiction 
should be exclusive; it may conduce to its best interests at 
times to have recourse, not to the legislative or executive 
powers of a state, of which it should ever be independent, but 
to a state judicature, wlrich if rightly constituted, can be 
influenced by no local partialities or political jealousies, and 
which can no more withhold justice from the United States 
than from the mean^t individual. 

Circumstances may render it expedient for the United States 
to institute civil suits for the recovery of debts, or damages for 
the breach of contracts due to themselves in the state courts. 
There is nothing in the Constitution to restrain them from so 
doing, nor to justify a refusal on the part of the state court to 
take cognizance of them. Such suits, indeed, are occasionally 
brought, and the United States, received as a plaintiff in the 
ordinary form, pursues them in the ordinary course to judgment 
and execution. But although the word "party" indicates a 
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defeodhmt as wdl as a plaintiff, it is Dot to be understood tia^t 
scuts can be brought in any court against the Umled States. 
Sqpnme head of the Umon; oentre cS the general power ; 
k cannot be amenaUe to a judicial tribunal, unless by its owa 
express consult, and the power to give this consent must appear , 
in die CkmadtaAon itself to Inye been granted by the people. 
An ultimate and eomi^te sovereignty f(»r the practical purposes 
of a goremment, extending over all, protecting all, and binding 
all, is vested in them, by the confidaaee of the peofrie, for the 
hi^iest and most saltrtary puq)08es. 

In some constitutions a power is ^ven to the leg^lature to 
direct modes by wladi suits may be brought against tfie 
commonweahlL No power is given to congress to autfaorbse 
suits against the United Statesin any case. 

A citizen of one state is not iHrechided from sumg a dtizenof 
another state in the courts of the latter, nor a foreigner fitmi a 
suit in the state cmirt against a citizen of the Umted States, 
nor is th«re any thing to prevent one alien fixMn suing another 
in a state court, or a citizen of one state from suing the dtizoi 
of anothi^ in the courts of a third state. A stete may maintain 
a suit against an individual in its own courts or in those of 
another state. If two citiaaens of the same state claim land 
under grants of di&rent states, the state courts are not prechh 
ded bcm jurisdiction in tte first inirtance; nor are they 
precluded from holding cognizance of a right claimed under a 
treaty or statute of the United States, or an authority exwjised 
under the United States, or a suit in which is drawn in quesdcm 
the construction of any clause of the Constitution. In all these 
cases a concurrent juritsdictbn exists so fiur as relates to the 
language of the CcMjstitution ittelf. 

The Constitution ccmtaining a grant of pow^is in many 
instances similar to those aheady existing m the ^e govern- 
ments, and some of these hemg of vital inqx)rtance to state 
authority and state legislatures, a mere grant of such pow^s, in 
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affirmative t^ms to congress, does not per se transfer an 
exclusive sovereignty on such subjects to the latter. 

On the contrary, the powers so graiat^d would not be 
exclusive of similar powers e:^sting in the spates, unless the 
CcNQstitution had expressly given an exclusive power to 
ooo^^ss, or the exercise of a like power were prohibited to the 
states, or there was a direct repugnancy or incompatibility in 
the exercise of it by the states. 

In all other cases not falling within these classes the states 
retain concurrent authority. 

There is this reserve, however, that in cases of concurrent 
anthority where the laws of the states and of the United States 
are in direct and manifest collision on the same sul^ect, those 
c^ the United States bdng the supreme law of the land are of 
paramount authority, and the state laws so &r, and so fax only, 
as such incompatibiUty exists must necessarily yield.^ 

The onrrect g«[ieral position seems to be, that in. civil cases 
die judicisd power is, in some instances, unavddably exclusive 
of state authority, and in many others it may be rendered so at 
0^ election of congress.! 

In regard to criminal cases, there is more difficulty. The 
same act may amount to an offetice both against the state and 
the Umted States. Resistance to the laws of the United 
States, may be accompanied with personal injuries to the 
officers. Robbing the mail, which by act of A{ml 13th, 1810, 
is made highly penal, apd in case of a second offence, punish* 
able with death, nught be cognizable as highway robbery 



♦ Houston V. Moore, 5 Wheat. 48. Per Stoiy, J. 

1 1 Wheaton, 337. Bat tlie author pretumet to dissent from the opinion 
that it is competent for congress in all other cases to render it ezclusire. 
. Surely congress cannot ezdude a state from holding plea of a suit by a dtizea 
of another state agamst the citizen of a state in which the suit was brought^ 
nor by or against an alien. Many other cases might be put in which the state 
courts could not be deprived of jurisdiction by any act of congress. 
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under the state laws. Would the offender be amenable to 
both jurisdictions, or to only one, and which of them? One 
established rule may be res(»rted to as partly afibrding an 
answer. The greater crime includes and absorbs the less.^ 
But this rule does not afford a complete solution of the difficulty. 
A prosecution may be commenced in the state court, before 
one is instituted in the United States court I( for instance, 
the officer who was beaten, commenced and persisted in a 
prosecution for the battery, it would seem that the offender 
would not be acquitted, because it aiq)eared in evidence that 
his general object was to re^ the laws of the United States* 
If he were prosecuted at the same time for robbing the carrier 
of the mail, and for a commcm highway robbery, both of which 
are offences of the same grade, and the latter, according to 
the laws of the state in which it was committed, might be as 
severely punished as the former; neither court would be 
bound to give way to the other, at least by the application of 
the rule before mentioned. A person convicted or acquitted 
in a court of competent jurisdiction, may plead such judgment 
in bar of a second indictment for the same offence, but he 
cannot plead an acquittal or a conviction of an inferior offence, 
in bar of an indictment for a higher offence, although each was 
part of the same actt Where, however, the offences dififer 
only in name, the acquittal may be pleaded, as a man indicted 
of murder and acquitted, is not liable on an indictment of petit 
treason for the same act, because both offences are in substance 
the same ;t but when they are substantially different, though of 
equal degree, the acquittal in one does not constitute a bar to 
an indictment for the other. 
It remains then to discover some other rule or principle to 



♦ Opinion of Judge Chase, in Hall's Journal of Jurisprudence, 162* 
t Hawkins, b. 2. c. 39. S 5. :|: Ibid. 



Digitized by 



Google 



OP THE JUDICIAL POWER. 207 

relieve us fix)in this embarrassment It has been laid down 
that the state courts retain their jurisdiction in all cases, which 
in their nature existed before t^ adoption of the Constitutitcm, 
unless expressly excluded, or unless the exercuse of it would 
be utterly incompatible with the authority granted to the 
Union."^ In the case of offences whfeh only arise by reascm 
c^ the Union, as, for instance, treason against the United 
States, the state courts would have no jurisdiction. If in the 
state courts an indictment were preferred for murder or other 
capital crime, committed in the parpetration of treason, it must 
give way to the jurisdiction of the United States court, as well 
in respect to the .superiority of jurisdiction, and the greater 
extent of public concernment, as the inferior nature of the 
crime. But if the act committed, amounting at the same time 
to offences against both bodies, were still in regard to each of 
them, of the same degree, there seems no reason why each 
^uld not sustain its jurisdiction. It would not contravene 
the maxim that no one shall be twice punished for the same 
offence, for the offences are different in the eye of the law, 
although the re^lt of the same act on the part of the culprit 
We must, indeed, avoid too broad a construction of this 
maxim, for a double pimishment for the same act, is not wholly 
unknown to the law, if the forms of proceeding and the objects 
are different; thus, he who has committed an assault, battery, 
wounding, or maihem, on the person of another, is Uable both 
to an indictment, and to a civil action for damages. The satis- 
fiiction received by tiie pubUc does not prevent the injured 
party from obtaining his peculiar redress. K the infliction of 
punishment by the state could impede the prosecution of the 
United States in such a case, a pardon granted by the state 
would have the same effect, yet it would be absurd to suppose 



* Federalist, No. 82. 4 Dallas, Appendix, xzx. 



Digitized by 



Google 



208 OP THE JUDICIAL POWER. 

that a pardon granted by the state &x murder committed in 
die perpetration of treason, would bar the prosecution of the 
United States for such treason. On the whole, this difficult 
question may be foirly resolved on the principle, that immunity 
for one crime caimot be obtained by proving that in doing th^ 
act, the party committed another ; and further, that each com* 
munity is entitled, and its public officers are required, to pro- 
secute offences committed against it* 

* See the ^tcrepant opinkmt of the judgei of 1)ie Supreme Court of the 
Ufthed States in HoMton v. Moore. The aolbor of coune adopts, and takes 
the liber^to saj that in his own judgment he prefer^ thoae of the majority. 
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CHAPTER XXII. 



OP IMPEACHMENTS. 



We are next to consider what courts or judicial tribunds 
are created by the Constitution itself, suid what have been 
created under the power to that effect given to congress. 

The language of the text is, that the judicial power of the 
United States shall be vested in one supreme courU and in such 
inferior courts as congress may from time to time ordain and 
establish. 

But no mention is made in any part of tliis article, otherwise 
than by way of excepti9n as to the mode of trial, of a very 
high tribunal, which seems rather to have been supposed to 
flow from the formation of the Constitution, than to be ex- 
pressly created by it 

The first mention of it is contained in the following words, in 
a preceding article: The house of representatives — shall have 
the sole power of impeachment. 

In the third section of the same article, it is said, that the. 
senate shall have the sole power to try all impeachments^ When 
sitting for that purpose^ l^hey shall be on oath or affirmation. 
When the president of the United States is tried^ the chief justice 
shall preside^ and no person shall be convicted without the concur- 
rence of two-thirds of the members present. 
27 
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Impeachments are thus introduced as a known definite 
term, and we must have recourse to the common law of Eng- 
land, for the definition of them. 

In England, the practicfe of impeachments by the house of 
commons before the house of lords, has existed from very 
ancient times.- Its foundation is, that a subject entrusted with 
the administration of pubUc affidrs, may sometimes infiringe 
the rights of the people, and be guilty of such crimes i^ the 
ordinary magistrates either dare not or cannot punish. Of 
these, the representatives of the people or house of commons 
cannot judge, because they and -their constituents are the 
persons injured, and can therefore only accuse. But the ordi- 
nary tribunals would naturally be swayed by the authority of 
so powerful an accuser. That branch of the legislature which 
represents the people, therefore, brings the charge before the 
other branch, which consists of the nobility, who are said not 
to have the Same interests, or the same piassions as the popular 
assembly. 

Such is the English theory, and it well suits a government 
in which there are three distinct and independent interests, 
and in which the crown, possessing the power of appointing 
the high officers, who are most firequently the suj)jects of 
impeachments, has also the sole power to carry on or withdraw 
prosecutions in the ordinary courts. For no misconduct, 
however flagrant, committed by such men, could the people 
obtain redress, if the monarch inclined to refuse it, unless a 
mode of proceeding had been invented which did not require 
his assent, and which he could not control, and therefpre, as 
heretofore observed, he cannot defeat the inquiry by a previous 
pardon, although in the exercise of another branch of his prero- 
gative, he may delay it by adjourning or proroguing the session 
of the parliament. 

The difference between the two governments has no doubt 
already occurred to the reader. Our ordinary tribunals are 
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not dependent on the pleasure of him who appoints the judges^ 
nor are they to be influenced by the authority of the accuser 
in a case of this sort more than in any other, (or with us the 
people are conndered as tbe accusers m all cases whatever. 
In En^and, the king is the accuser, (except in the instance 
now under consideration,) and all offences are charged to hitve 
beeii ecmunitted aga'mst his peace, his crown and dignity. 

StQl less are the weight and influence of any man, however 
exalted his station, or great his wealth, Ukdy to deter our 
judges from an impartial administration of justice. 

Yet althou^ the reasons are not equally cogent, they vnll 
be found on exaniinatk>n suffident to warrant the introduction 
of the system into our code. 

We shall now proceed to consider — 

I • The necessity orutility of impeachments. 

3. The necessity or utility of erecting a separate tribunal for 
the trial of impeachments. 

3. The propriety ofrendering the 8«3ate such a tribunal 

4* The persons Mal^ to be impeached. 

5. The constitution of the court, its mode of proceeding, and 
the extent and effect of its judgmmts. 

1. The delegation o{ impcnrtant trusts, affecting the Ugher 
interests of society, is always from various causes liable to 
abuse. The .fondness frequei^y &lt for the inordinate exten- 
sion of power, the influaice of party and of |»«iudice, the 
seductions of fbrdgn states, or the baser appetite for illegiti- 
mate emokmiaEitt are som^imes productive of what are not 
unaptly termed pdidical offences,* which it would be diflicult 
to take cognizance of in the ordinary course of judicial 
proceedings. 

2. The involutions and varieties of vice are too many, and 
too artful to be anticipated by poidtive law, and sometimes too 

• FcdettiBs^ No. 65. 
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Bubde and mysterious to be fully detected in the limited period 
of ordinary investigation. As progress is made in the inquiry, 
new &cts are discovered which may be properiy connected 
with others already known, but would not fiirm sufficient sub- 
jects of separate prosecution. On these accounts a pecutiar 
tribunal seems both usefiil and necessary. A tribunal of a liberal 
and comprehensive character, confined as little as possible to 
strict forms, enabled to continue its seaEooa as long as the 
nature of the case may require, qualified to view the charge in 
all its bearings uid dependencies, and to ajqpredate on sound 
prindples of public policy the defence of the accused; the 
pxqpriety of such a separate tribunal seems to be plain, but not 
upon the assumed ground that the judges of the supreme OHirt 
would not possess sufficient fortitude to perform the duty, or 
sufficient credit and authcmty to recbncile the pe(^ to their 
decisicMis.* 

3. To compose this court of perscMis wholly distinct fixHn the 
other branches of government— to form a permanent body for 
this smgle purpose — and to keep them always collected at the 
seat of government for the possible occurrence of an impeach- 
ment, would be as inconvenient as to appoint and collect 
such a body fiom time to time, when an impeachment is 
determined on. 

On a review of all the departments of government provided 
by the Constitution, none will be found more suitable to 
exercise thb peculiar jurisdiction than the senate. 

Although like the accusers, they are rq[>resmtative8 of the 
people, yet they are by a degree more removed, and hold their 
stations for a longer term. They are therefore more inde- 
pendent of the people, arid being chosen with the knowledge 



* This is One of the few points in which the Mithor is compelled to differ 
from' that excellent work the Federalist. 
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that they may, while in office, be called upon to exercise this 
high function, they bring with them the confidence of their 
constituents that they will faithfully execute it, and the implied 
compact on their own parts that it shall be honestly cUs- 
charged. Precluded from ever becoming accusers themselves, 
it is their duty not to lend themselves to the animosities of 
party or the prejudices against individuals, which may some- 
times unconsciously induce the house of representatives to the 
acts of accusation. Habituated to comprehensive- views of 
the great political relations of the country, they are naturally 
the best quedified to decide on those charges which may have 
any connexion with transactions abroad, or great political 
interests at home, and although we cannot say, that Eke the 
English house of lords they form a distinct body, wholly unin-. 
fluenced by the passions, and remote £x)m the interests of the 
people, yet we can discover in no other division of the govern- 
ment a greater probability of impartiality and independence. 

Nor does it form a solid objection m point of principle, that 
in this peculiar instance, a part of the legislative body should 
be admitted to exercise judicial power. In some degree all 
legislative bodies necessarily possess such a power. We have 
aeea that for sufficient cause they may expel any of their own 
members — ^they may try and punish others for attempts to 
ccNrrupt, bribe, or intimidate them, and they may punish for 
what are technically termed contempts committed in their 
presence, in all which they act judicially. But it is sufficient, 
to close the subject, that the people at large have concluded 
that this power would be best deposited in this body. 

4. From the reasons akeady given, it is obvious, that the 
only persons liable to impeachment, are those who are or 
have been in public office. All executive and judicial officers, 
fix)m the [H'esident downwards, from the judges of the supreme 
court to those of the most inferior tribunals, are included in 
this description. But in the year 1796, a construction was 
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given to the Constitlition, founded, it is believed, merely on its 
phraseology, by wUch a member of the senate was heM not 
to be liable to impeachment Their deliberations^ after the 
arguments of counsel, b^g held in private, we can only infer 
from those arguments, that the term officers of the United 
States, as used in the Constitution, was held by a majority of 
the senate, not to include members of the senate, and on the 
same principle, members of the house of representatives would 
also be eitcluded firom this jurisdiction. 

An amendment to the Constitution in this respect would 
perhaps be tisefiil. A breach of duty is as reprehensiUe in a 
legislator as in an executive or judicial office, and if this 
peculiar jurisdiction possesses ^o much value in respect to the 
two latter, it is difficult to concme why the puUic should not 
have the benefit of it in regard to the ibrmer. 

No apprehensions of partiality in favour of one of their own 
body need to be carried so far as to requird the substitution 
of another tribunal. In England, where there is not a greater 
portion of puMic virtue than here, peers are necessarily 
impeached before peei^, and members of the house of com- 
mons have been frequently the sulyects d* impreacl^nent 
Judges are liable to trial for fevery offence before their 
bretbren, and it is in no case to be presumed^ that a &ir and 
full administration of justice would be wanting. Of ^^eat 
public delinquencies the people do not long remain in 
ignorance. If the offences of a member rf the housd of 
representatives were culpably passed over by his luethren, the 
people by the recurience of the periodical election would soon 
be enabled to substitute others to prefer the accusation, and, 
beitig sensible of this, the house would be slow to expose 
themselves to the reproach of their constituents, and the loss 
of public confidence, by omitting to do their duty. The senate 
is obliged to receive and decide on the charge, and to the 
strongest moral obligations is added that of an oath or 
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affirmation* It is not probable that the efllect of these luiited 
impulses would be counteracted by other considerations, 
which would in themselves be crinunal. 

6. The legitimate causes of impreachment have been 
ahready briefly noticed. Thqr can only have reference, to 
public character and official duty. The words of the text are 
treason, bribery, and other high crimes and misdemeanors. The 
treason contemfdated must be against the United States. In 
general those offences which may be cc»nmitted equally by 
a private person as a public officer, are not the sutgects 
of impeachment Murder, burglary, robbery, and indeed 
all offences not immediately connected with office, except 
the two expressly mentioned, are left to the ordinary course 
of judidal proceeding, and neither house can regularly 
inquire into them, except for the purpose of expelling the 
member. But the ordinary tribunals, as we shall see, are not 
precluded, either before or after an impeachment, from taking 
cognizance of the public and official delin(][uency. 

We have hitherto had but three instances of impeachment, 
thfe first of wluch has already been noticed. As no decision 
was givfen on the merits, it is impossible to say whether the 
charges, which were chiefly founded on a conspiracy to mvade 
the territories of the king of Spain, with whom the United 
States were at peace, and to excite the Creek and Cherokee 
Indians to concur in the outrage,* would have been deemed by 
the senate sufficient, if proved, to support the impeachment. 
The secoiMl, on which a constitutional conviction took place, 
was against a judge of a district court, and purely for official 
imsconduct The third was against a judge of the supreme 
court, and was also a charge of official misconduct. It termi- 
nated in an acquittal, there not being a constitutional majority 
against him on any one article. 

As articles of impeachment can only be exhibited by the 
house of rejuresentatives, if it should happen that the senate in 
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the course of their executive functions or otherwise, became 
apprized of unlawful acts committed by a public officer, and 
in their opinions, meriting at least a public inquiry, it would 
be their duty to communicate the evidence they possessed, 
whether actual or presumptive, to the house of representatives, 
but the bare communication is all that would be con^tent 
with their duty. They would cautiously avoid to recommend 
or suggest an impeachment, aiid d)e same would be the course 
pursued by the president 

Articles of impeachment need not to be drawn up with the 
precision and strictness of indictments. They must however 
be distinct and intelUgible. No one is bound to answer to a 
charge so obscure and ambiguous that it cannot be understood. 
Additional articles may be exhibited, perhaps at any stage of 
the prosecution; certamly before the defendant has put in his 
answer or plea. 

No precise number of senators is required to constitute the 
court, but no person can be convicted without the concurrence 
of two-thirds of the members present. The vice president 
being the president of the senate, presides on the trial, except 
when the president of the United States is tried. As the vice 
president succeeds to the functions and emoluments of the 
president of the United States whenever a vacancy happ^s in 
the latter o^ce, it would be inconsistent With the implied purity 
of a judge that a person under a probable bias of such a nature 
should participate in the trial — ^and it would follow that be 
ought wholly to retire finom the court It is not stated in the 
Constitution whether the president of the senate is on the trial 
of an impeachment restricted, as in legislative cases, to the 
casting vote. As he is constituted one of the judges by being 
appointed to preside without any restriction, the fair inference 
would be, that he is entitled to vote Uke the other judges, but 
on the trial last mentioned of a judge of the Supreme Court, the 
vote of the! vice president does not appear in the printed journal. 
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The defeodanl is entitled to the beoeiit of counsel — but it 
is not necessary that he should be personally present; the 
trial may proceed in his absence if he h^s had due notice to 
appear. 

The consultations of the senate, as well upon incidental 
points as on the main questions, are conducted in private, but 
thejudgmeqt is rendered in public. 

The judgment is of a limited and peculiar nature — ^it extends 
no further than to removal from office, and disqualification to 
hold and enjoy any office of honour, trust, or profit, under the 
United States. 

Herein we may perceive the importance and utility of this 
system under our regulations. In England impeachments may 
be prosecuted for capital crimes and the court may award 
capital |)unishment, of which many instances occur in the 
history of that kingdom. Lord Strafford in the reign of Charles 
I. and Lord Stafford in the reign of Charles II. were beheaded 
on the sentences of the court which decided without the aid of 
a jury, and both of them have been considered rather as victims 
to the spirit of the times, than as merited oblations to justice. 
But with us, although the party accused may be found guilty 
of the highest crime, his life is not in danger before this tribunal, 
and in no cases are his liberty and property affected: indict- 
ment, trial, judgment, and punishment, still await him according 
to the usual course of law. 

Why then, it may be asked, has this system been introduced, 
and why, if the firmness and integrity of the ordinary tribunals 
cannot be overpowered by any supposed influence of character, 
wealth, or office, have we deemed it expedient to copy from a 
foreign nation an institution for which there is not the same 
necessity, and which we do not allow altogether to produce the 
same effects ? One answer is, that the sentence which this 
court is authorized to impose cannot regularly be pronounced 
by the courts of law. They can neither remove nor disqualify 
28 
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the person convicted, and therefore the obnoxious c^ficer might 
be continued in power, and the injury sustained by the nation 
be renewed or increased, if the executive authority were 
perverse, tyrannical, or corrupt: but by the sentence which 
may be given by the senate, not only the appointment made by 
the executive is superseded and rendered void, but the same 
individual may be rendered incapable of again abusing an office 
to the injury of the public. It is therefore right and proper that 
the president should be disabled from granting a pardon, and 
restoring the offender to his former competency; but there is no 
restraint on his pardoning when a conviction in the common 
course ensues, for such pardon extends only to the punishment 
which is then pronounced, and does not affect the sentence of 
the senate. 

We may perceive in this scheme one useful mode of remov- 
ing from office him who is unworthy to fill it, in cases where 
the people, and sometimes the president himself wduld be 
unable to accomplish that object A commission granted 
during good behaviour can only be revoked by this mode of 
proceeding. But the express words of the Constitution also 
extend to the president and vice president, who partake of the 
legislative capacity, and are chosen by the people. When 
this corrective jurisdiction is thus applied ; when it reaches all 
judicial officers, all civil officers appointed by the president 
during pleasure, and involves in its grasp the vice president 
and the president himself, it is difficult to conceive that it was 
intended to exempt men whose treachery to their country 
might be productive of the most serious disasters, because they 
do not come precisely within a verbal description supposed to 
be exclusively applicable to those who, except in the two 
instances of specific enumeration, receive commissions from 
Ibe president. A member of either house of the legislature 
betraybg his trust and guilty of the most culpable acts of an 
^pjficial nature is, under the decision of the senate, liable, indeed. 
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to expulsion, but not to impeachment ; liable to the ordinary 
course of legal proceedings, but not to disqualification. Yet as 
from the judgment of this high tribunal there is no apped ; as 
the decision which has been given in the case adverted to is a 
judicial one, and probably will be held binding on themselves 
on all future occasions, we must now receive it as the settled 
construction of the Constitution. 

Whether an amendment of the Constitution in this respect 
will ever be made, is not for the Uuthor to anticipate. 
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CHAPTER XXIII. 



OP ANOTHER SPECIAL JURISDICTION. 



There is another species of courts having a special juris- 
diction, from which trial by jury is also excluded, yet whose 
power extends to pecuniary mulcts, deprivation of diice, im- 
prisonment, personal chastisement, and even loss of life. It 
will be at once perceived that we allude to courts martial. 

Although not expressly mentioned in the Constitution, the 
power to institute them is unquestionably given by the authority 
vested in congress to make rules for the government and regu- 
lation of the land and naval .forces, and the amendment here- 
tofore noticed, which before a person shall be held to answer 
for a capital or otherwise infamous crime, requires a present- 
ment or indictment by a grand jury, excepts the land and naval 
forces^ and the militia when in actiial service in time of war or 
public danger^ thereby indirectly recognising the establishment 
and the efficient powers of courts martial. 

Congress has reasonably and moderately executed this 
power, but the details are inconsistent with the plan of this 
work. The subjects of a court martial are only those who fall 
within the above descriptions. Martial employment creates 
martial law, and requires martial courts. On the civil class 
of the community, it can never operate, except perhaps in one 
instance, which on our part, could not well apply to one of our 
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own citizens or inhabitants. It is a settled principle of the 
laws of war that a spy may be put to death. One detected in 
his obnoxious employment within our lines in time of war, 
although not himself a soldier, is a legitimate subject of this 
severity ; and upon the same principle we should be bound to 
admit the right of the enemy to execute any of our citizens or 
soldiers^ apprehended by them in the performance of the same 
act 

We have heretofore adverted to the procedure of president 
Madison in the case of a citizen of the United States who had 
joined the enemy during the late war, and was apprehended as 
a spy within our lines on the frontiers : the course pursued by 
his directimis, was both humane and consistent with the true 
principles of law. It gave to the individual the fairer prospect 
of acquittal on a trial by jury, accompanied with all the guards 
and precautions allotted to charges of treason ; while it more 
extensively enforced a principle of which all should be apprized, 
that it is lawful for no one to desert his country in the hour of 
her danger, and lift a parricide arm against her. 
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CHAPTER XXIV. 



OF GENERAL TRIBUNALS, AND FIRST OF THE SUPREME 

COURT. 



A VIEW of the general system will now be taken. 

The only tribunal expressly noticed in the Constitution 
is the Supreme Court, whose power is coextensive with 
all the exigencies of the government, and pervades every 
part of the United States, and the territories belonging to them« 
In many particulars, however, it possesses only an appellate 
jurisdiction ; in a few, its jurisdiction is original. 

In the latter are embraced all cases affecting ambassadors^ 
other public ministers and consuls^ and those in which a state 
shall be a party. 

Cases of the first description may be either civil or criminal. 
The protection afforded by the laws of nations to diplomatic 
functionaries, extends, however, so far that it is not easy to 
conceive any case in which a person invested with that high 
character can be subjected either to criminal or civil proceed- 
ings. But he may be entitled to prosecute others — ^he may 
have received outrages or insults affecting his national charac- 
ter, for which redress may be justly due. The United States, 
who are responsible to foreign nations for their ministers 
receiving all due respect, and an almost unlimited freedom in 
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the exercise of their functions, supply the proper means for 
these purposes, by taking on themselves and vesting in their 
highest tribunal, the cognizance of such cases. When the 
proceedings are against one of these officers, we must consider 
the jurisdiction of the United States as being from its own 
nature exclusive of the state courts. 

It may not be equally clear, if he should be the complain- 
ant, and seek redress in either a criminal or civil case in the 
forum of a state, that the latter could not take cognizance of 
it. The unity of the system would perhaps be better pro- 
moted, if the state courts were authorized to decline the cog- 
nizance of all such cases. The United Stattes are responsible 
to foreign nations for the due administration of justice in their 
own tribunals only, "and it might involve them in some difficul- 
ties, if state courts, whose judges they do not appoint, and 
whom on account of nialconduct they could not impeach, 
were to intermeddle even on the application of the minister 
himself in cases of this nature. But if the static courts are 
not prohibited ty their own constitutions, it does not appear 
that they could justly refuse their assistance to a foreign minis- 
ter who thought it expedient to apply to them, although per- 
haps some poUtical inconvenience may occur to the mind 
reflecting on the possibility of widely different views being 
entertained on the same subject by a state court and a court 
of the United States. 

Conjgress* has declared the jurisdiction of the Supreme Court 
to be exclusive in all such suits or proceedings against ambas- 
sadors or other public ministers, their domestics, &c. as a court 
of law can have or exercise consistently with the law of 
nations, but they have gone no further. 

Such cases certainly come within the terms used in the Con- 



By the act of 24th Sept 1789. 
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stitlitioo affecting ambassadors^ Sfc.^ an4 such juiiadiction must 
have been intended to be exclusive. 

The power given to congress to define and to punish 
oflfences against the law of nations, has been partly executed 
by congress,'*— offering violence to the person of an ambassador 
or other public minister, and suing out process against him or 
his domestics, are declared to be offences subjecting the parties 
to fine and imprisonment Having been defined by cop- 
gress, they may properly be said to arise under the Constitu- 
tion and to be cognizable under the authority of the United 
States. But other violations of the law of natbns than those 
expressly enumerated, may be committed, and if it is a sound 
doctrine, (which is intended to be hereafter examined,} that 
the criminal jurisdiction of the courts of the United States is 
confined to cases expressly provided for by statute, either such 
offences, however flagrant, must go unpunished, and the United 
States incur a national disgrace, or the state courts must be 
resorted to. 

In respect to civil suits, when a foreign mimster may sue an 
aUen, the jurisdictbn is confessedly concurrent,! "but it would 
seem that if a foreign nation brought a civil suit in a court of 
the United States, it ought to be in tlie supreme court, although 
here also it is apprehended that the state courts might 
sustain it > 

The reason for placing consuls on the same footing, deserves 
inquiry. Consuls are not diplomatic functionaries, or political 
representatives of a foreign nation. Their general character 
is that of commercial agents. They may be citizens or 
subjects of the foreign power, or they may be citizens and 
permanent inhabitants of the United States. The president 
may, at his discretion, acknowledge their capacity or refuse 



• Act of April 30, 1790. f Act of Sept 24* 1789. 
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to do so. When be deems it expedient, he may revoke the 
admission of them,* by which act they would be at once 
stripped of their privilege!^ and immunities, and reduced to the 
level of private persoife. 

It may sometimes happen, that a consul in the absence of 
the proper minister of his country, may be charged with higher 
national duties, but in this case, the greater character abscMrbs 
the smaller. 

In respect to the citizens or subjects of their own nations, 
they are sometimes admitteii by the nation which receives them 
to exercise functions partaking of a judicial nature, but they 
cannot be carried so far as to affect others, nor be exercised 
at all without the permission of the government. And their 
procedures must be distinguished from a court, or an establish- 
ment in the nature of a court, affecting the interests of any 
others than the nation to which the cchisuI belongs. In the 
year 1793, the French consuls attempted to exercise prize 
jurisdictions in the United States over captures made fcotn the 
British, with whom France was at war; but the supreme court 
at once decided, that no foreign power can of right institute 
or erect any court or judicature of any kind within the United 
States, unless warranted by and in pursuance of treaties.! 

But whether such functions are permitted and exercised or 
not, the other trusts and duties of consuls require that they 
should be treated with much respect. The sovereign who 
receives them, tacitly engages to afbrd them all the freedom 
and protection necessary to enable them to execute their func- 
tions, without which the admission would be illusory and vain.t 

What may be done in some other countries by the mere 
grant of the executive magistrate, must with us be effected by 
constitutional or legislative provisions; and therefore, although 

* Case of Du Plaine, consul at Boston, in 1793. 
t 3 DaUas, 6. * Vattel, 1. 2. ^ 34. 

29 
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ft total exemption from dvil and crinunal process is noC 
required by the nature of the ofiice, yet a limitation of the 
general judicial power operating to a certain degree as a 
national protection, was deemed expedient, and cannot be 



The legislative provisions that have been mibde in respect to 
them, may be con^dered as founded on the same article in the 
Constitution. If the law of nations (considers them as entitled 
to protection, offences against them fall witlun the class of 
offences against the law of nations. 

Cases in which a state shall be a party ^ originally signified 
those in which a state was either plaintiff or defendant, as w^ 
suits brought by a state against individuals as those by indi- 
viduals against a state, and also those in which the controversy 
was between two states ; but the Constitution having since 
been altered,* and a state being no longer liable to a private 
action, this provision must be confined to the other two cases. 

General expres»ons must always be construed acccnrding to 
the subject. It has been justly decided that the words cases 
in law or equity^ apply as well to criminal as to civil matters,! 
but it cannot be conceived that a state was intended by the 
Constitution to be able to prosecute in the Supreme Court of the 
United States one of its own citizens foe an offence committed 
aga'mst itself, although it might have the power to institute in 
that court a suit on a civil contract either between itself and 
its own citizens, or citizens of another ^tate, or foreigners. 

In all other cases^ the Sufireme Court possesses jurisdiction 
only by appeal or writ of error ; that is, it may revise and 



* The eleventh amendment it in these words: <* The judicial power of the 
United States shall not be constraed to extend to any suit in law or equity 
commenced or prosecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state." 

t « Wheaton, p. 399. 
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fxurect the proceedings in a cause instituted in an inferior 
tribunal, but cannot originate a cause ; and the power thus 
withheld from it by the Constitution cannot be given to it by 
the legidatura When an instrument organizing a judicial 
«ysteii^ divides it into one eupreme and so many inferior courts* 
as the legisbtore may ordain and establish ; then enumerates 
its powers, and proceeds so far to distribute them as to define 
the jurisdiction of the Supreme Court, by declaring the cases* 
in which, it shall have original jurisdiction, and those in which 
it shall have appellate jurisdiction, it follows, that in one class 
its jurisdiction is original and not appellate, and that in the other 
it is appellate and not original."* 

It has akeady been observed, that it does not rest with 
congress to ^ve a binding construction to the Constitution. 
It can neither diminish nor enlarge the powers of the Supreme 
Court 

By the act of the 24th of September, 1789, congress 
undertook to vest in the Supreme Court, the power to issue 
writs of mandamus^ in cases warranted by the usages and 
principles of law, to any courts appointed by, or persons 
holding office under, the authority of the United States. In a 
case which did not come with'm the description of original 
jurisdiction, contained in the Constitution, a mandamus was 
moved for in the supreme court, to be directed to a perscm 
holding an. office under the authority of the United States, 
and therefore the c^se was within the letter and spirit of 
the act of congress ; but the act was, in this respect, clearly 
held to be unconstitutional and void, and the mandamtis was 
refused.! The same act provides, that tlie supreme court shall 
have power to issue writs of habeas corpus, where persons are 
in custody, under or by colour of the authority of the United 
States, or are conunitted for trial before some court of the 

* 1 Crmiicli» 175, Haibuty v. Madison. f Ibid. 



Digitized by 



Google 



228 OP THE SUPREME COURT. 

same, A writ of habeas corpus was moved for, in a case 
wliere the prisoner was committed by the circuit court of the 
District of Columbia, on a charge of treason against the 
United States. The writ was granted because it amounted 
only to a revision of the decision of an inferior court of the 
United States,* and therefore was of an appellate nature. 

* Ex parte Bollmaii, 4 Crtnch* 75, 
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CHAPTER XXX' 



OF TRIBUNALS INFERIOR TO THE SUPREME COURT, 



In respect to all the other subjects of the judicial power, the 
original jurisdiction is vested in the inferior tribunals ordained 
and established by congress, which consist of circuit courts, 
district courts, and territorial courts. These are all courts of 
the United States — ^the judges are appointed by the president 
— ^their power is limited to the power which is possessed under 
the Constitution of the United States — ^and the decisions of 
them all may be ultimately reviewed, reversed, or affirmed in 
the supreme court. But congress has undertaken, in some 
instances, to vest in state courts a power of proceeding for 
offences committed against the United States, which has pro- 
duced a question of considerable magnitude, not yet definitively 
settled. Some of the state courts have refused to exercise this 
jurisdiction, and there seems much weight in their objections. 

The principle on which the judicial power of the Constitution 
is founded, has already been observed to be, its forming an 
integral part of the system of government. It was deemed as 
necessary to keep the judicial powers of the states and the 
United States separate and distinct, as the legislative and 
executive powers. 

To admit the state courts to a share of the judicial powers 
of the United States in criminal cases, would tend, it was 
supposed, not only to break down those barriers which were 
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deemed important to the self-preservation of the United States, 
but would produce perplexity and confusion, dangerous to the 
harmony of both. 

The office of congress is to appoint those courts which are 
to receive the powers vested in the United States, not to grant 
those powers to the courts. Congress are not the donors, but 
the mere agents of distributkm. Impressions sometimes arise, 
and consequences often flow from the latter capacity, wliich 
do not regularly attend the former. The gratification of mak- 
ing, donations cannot be enjoyed by those who are only the 
agents to distribute, and when not only that which is to be 
distributed is precisely defined and limited, but those who are 
exclusively to receive it are exactly described, there seems so 
little latitude in the power as to excite some surprise that it 
should have been carried so far. But the motives for it were 
of the best kind* It was deemed a convenience to individuals 
to give them a forma as near to their residence as possible : it 
was also perhaps considered indicative of a confidence in the 
state governments, and if the Constitution had been accommo- 
dated to these principles, this donation of power might have 
been justifiable^ but unless the vesting jurisdiction in a tribunal 
already ordained and established by a state, can be considered 
as ordaining and establishing a court by congress, the objec- 
tions to this well meant measure seem insurmountable. 

TIms is not, howevar, to be confounded with the legal prin- 
ciples that arise when an .act amounts to an offence both 
against the state and the United States. As congress cannot 
in one case confer jurisdiction, they cannot in the other a))ridge 
it; hence those acts of congress providing for the punishment of 
counterfeiting the current coin of the United States,* and forgery 
of the notes of the bank of tiie United States,! which declared 



• Actof AptttSl, 1806.. 

t ilctt of FebtiMffy^ 1607, and April 10^ 1S16. 
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thai nothing therein contained shouki be constnied to dqpdve 
the state oourts of jurisdictibn uodef the laws of the seTeral 
states of offences made cognizable therein, w^re strict][y ^bnati- 
tutional and proper. 

In no case can the circuit or district courts exercise jurisdic* 
tion, imless it be ao provided by congress. The jucticial part 
of the Constitution, except so far as relates to the supreme 
court, must be set in motion by congress. It is, thefelbre, 
proper ta show to what extent the power has been esTercised 
by ccMigress, observing at the same, time that nothing prevents 
them from extending the jurisdiction of those or other courts 
wUch they may hereafter ordain and establish, {nrovided they 
do not exceed the limits of the Constitution. 

The original jurisdictioQ of the circuit court now extends to 
suits in which the United Sts^es are plaintiffi or petitioners, to 
suits between citizens of dififerent itote^ and those in wUch an 
alioci is a party, to smts relative to patents granted under the 
authority of the United States, and to suits Ivought by or 
against the Bank of the United States. 

In criminal cases the circuit court has original jurisdiction 
of all crimes and ofiences cognizable under the authority of the 
United States, except, as we have seen, proceedings against 
ambassadors and other public ministers or their domestics, 
which, whenever a court of law can exercise a jurisdiction 
consistently with the law of nations, are reserved for the 
supreme comt 

The original jurisdiction of the district cpurt in civil cases 
includes all causes of admiralty and maritime jurisdiction; 
seizures under laws of impost, navigation or trade of the United 
States, made on waters navigable from the sea by vessels of 
ten or more tons burthen, within their respective districts or on 
the high seas ; seizures on land, or other waters than aforesaid; 
penalties and forfeitures ; suits brought by an alien for a tort 
only in violation of the laws of nations, or a treaty of the United 
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States ; suits at common law where the United States sue, and 
the matter in dispute amounts, exclusive of costs, to one hundred 
dollars ; suits against consuls or vice consuls. 

In criminal cases, cognizance is given to the district courts 
of all crimes and offences cognizable under the authority of the 
jjjk. United States, committed within their respective districts, or 
on the high seas, when whipping not exc^ing thirty stripes, 
a fine not exceeding one hundred dollars, or a term of 
imprisonment not exceeding six months is to be inflicted,"* and 
with this qualification it may sustain prosecutions agsdnst 
consuls or vice consuls. 

In respect to the latter, it deserves notice, that this legisla- 
tive provision subjecting them in certain supposed cases to the 
jurisdiction of the lowest court in the Union, is somewhat at 
variance with the high rank that they are placed in by the 
Constitution. It cannot, however, be said to be inconsistent 
with the Constitution itself, which in respect to all the juris- 
diction of the supreme court contains nothing exclusive of the 
1p inferior courts of the United States, yet the entire onussion of 
this clause, which, qualified as it is, is really inoperative, would 
have better harmonized with the principles manifestly kept in 
view by the Constitution. 



* This part of the criminal jurisdiction of the district court is as yet a dead 
letter. There is no crime or offence against the United States, for which a 
punishment within the limits above mentioned is prescribed. It cannot be 
understood that prosecutions for offences punishable by the acts of congress 
in a more severe manner, can be sustained with a view to the judgment of 
the court being reduced within these limits* 
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REMOVAL. PROM STATE COURTS. 



Othee parts of tJie judicial power are by acts of congress 
provided for as follows : — 

If 8^ suit be commenced in a state court against an alien, or 
by g, citizen of the state in which a suit is brought against a 
citizen of another state; the defendant may have the benefit 
of the unbiassed judicatures of the United States, by removing 
the suit into the circuit court of the same district, provided it 
be done immediately, for the complainant ought not to suffer 
by the hesitation or delay of his opponent — but if the alien or 
citizien of another state has commenced the suit, he cannot 
afterwards remove it, for he is boimd by his own election, nor 
can the defendant remove it, for he is not to be apprehensive 
of the injustice c^the courts of his own state. 
• If there is a controversy jn a state court respecting the title 
Jo land between two dtiz^s.of the same state, and either 
party shall make it appear to th^e court, that he claims and 
shall rely upon a right under a grant frcMn a state other than 
that in which the suit is pending, and the other party claims 
imder a graat from the last mentioned state, the party claiming 
under the grant first mentioned, whether plaintiff or defendant, 
may remove the suit to the circuit court for the same district, 
30 
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but neither party so removing the cause, shall be allowed 
to plead or give evidence on the trial in the circuit court of any 
other title than that by him so stated as the ground of his 
claim. This is perfectly consistent with the pri^iciple, that in 
all controversies the most impartial tribunal that can be 
formed, shall be selected, and the propriety of adopting this 
somewhat circuitous mode, instead of enabling the claimant 
under the grant of another state to bring his action at once 
in the United States court, arises from the juridical rule that 
the defendant, unless some express provision is made to 
compel him, shall not at law be obUged to show on what title 
he relies, before the commencement of the trial. A citizen of 
another state or an aUen, (in those cases where an alien may 
hold land,) is not obliged nor indeed allowed to adopt this 
course, because he may commence his suit in the United 
States courts or remove it there, as noticed before, immediately 
on its being commenced against him, and it is his own folly 
not to avail himself of this benefit in the first instance. 

No other court of the United States than the supreme court 
can entertain a suit brought by a state, either against another 
state or against individuals. lA this respect, congress has no 
further legislated than to declare that the jurisdiction of the 
supreme court shall be exclusive, except between a state and 
its citizens. This inference would indeed flow bom tlie words 
of the Constitution, which could never be so construed as to 
prevent a state from suing its own citizens, or those of other 
states or aUens, in its own courts. Jn regard to suits against 
states, they were unknown before the Constitution, and since 
the amendment already adverted to, the only remaining class 
is above the jurisdiction of the circuit courts. 

Jurisdiction by way of appeal or writ of error, according to 

,the nature of the case, is given to the circuit from the district 

court, and to the supreme frorti the circuit court. But a 

pecimiary qualification is annexed both to the original and 
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appellate jurisdiction in most cases. The district court has 
cognizance of all civil suits brought by the United States 
where the matter in dispute, exclusive of costs, amounts to one 
hundred dollars. The original jurisdiction of the circuit court 
is described as applying to cases where the matter in dispute, 
exclusive of costs, exceeds five hundred dollars. Yet it would 
seem, that if any sum exceeding three hundred dollars was 
found due, the court could sustain the jurisdiction, although 
the plaintiff would be liable to costs. To sustain the jurisdic- 
tion on a suit for the violation of a patent right, any sum, 
however small, that may be recovered, is suflficient: 

To sustain the jurisdiction of the Supreme Court on writs of 
error, the matter in dispute, exclusive of costs, must exceed 
two thousand dollars. There is perhaps too much dispropor- 
tion in these sums, and there seems Uttle reason for excluding 
a stranger or a citizen of another state from the benefit of a 
revision o[ the judgment, for any sum below five hundred 
dollars. No pecuniary limit is adverted to in the Constitution, 
and although there is weight in the suggestion that the dignity 
of a court is impaired by giving an ear to trifling controversies, 
yet the humblest suitor is entitled in some shape to relief; and 
the principle on which the classification of the subjects, of 
judicial cognizance is founded, ought not to be impaired by a 
standard of value, which to a poor man may amount to a denial 
ofjustice. 

In this chapter, there is (as occasionally elsewhere) a 
deviation from the original plan of confining ourselves to an 
exposition of the Constitution. The legislative developement 
of principles, briefly expressed in the great text, when it cor- 
rectly explauis and applies those principles, is highly useful. 
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CHAPTER XXVII. 



OP THE PLACES IN WHICH THE JURISDICTION IS TO BE 
EXERCISED. 



Having thus shown the subjects to which this jurisdiction 
extends, and the courts among which it is distributed, we 
shall proceed to consider the places in which it is to be 
exercised, and the rules and principles by which it is to be 
administered. 

The geographical limits of the United States and those of 
the territories, are subject to the jurisdiction of all the courts 
of the United States, in all matters within the seq)e of their 
authority. 

For the better administration of justice, the United States 
are divided into districts, in forming which, the ccmvenience 
of suitors is chiefly consulted. It has ever been a principle 
with us, to bring justice as much as possible home to the 
doors of the people. These districts may be altered at the 
pleasure of congress. The jurisdiction of the particular courts 
is of course confined to them. But some courts possessing 
only a special jurisdiction as to the subject, are without 
restriction as to the place. Suoh is the senate in respect 
to impeachments, both houses when acting judicially in 
respect to contempts and breaches of] privileges, and courts 
martial. / 
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The extent of the admiralty jurisdiction at sea, has abeady 
been noticed. 

In these the subjects are Umited, but a general jurisdiction 
appertains to the United States over ceded territories or 
districts. 

If the land, at the time of cession, is uninhabited, except by 
the Indians, of whose polity we take no account, it is in the 
power of congress to make such regulations for its government 
as they may think proper. Whoever subsequently becomes an 
inhabitant, is of course bound to conform to the system which 
may be thus established; if there be a number of civilised 
inhabitants previoudy settled there, enjoying the advantages of 
a particular code of laws, tliey have a just right to claim a 
continuance of those laws. Thus in the first cession of this 
kind, which was from the states of Massachusetts, Connecticut, 
New York, and Virginia, and formed what was termed the 
territory North-west of the Ohio, there was a saving to the 
French and Canadian inhabitants, and other settlers of the 
Kaskaskias, St Vincents, and the neighbouring villages, who 
had theretofore professed themselves citizens of Virginia, of the 
laws and customs then in force among them relative to the ' 
descent and conveyance of property, and in the treaty by which 
Louisiana was ceded to the United States in 1803, it was 
expressly stipulated that the inhabitants should retain their 
ancient laws and usages. 

With these restrictions, congress has always been considered 
as entitled not only to regulate the form of government, but also 
to reserve to themselves the approbation or rejection of such 
laws, as may be passed by the legislative power which they 
may establish. In regulating the government of the territory 
north-west erf the Ohio, which was the act of congress under the 
confederation, and which has been the model of most of the 
subsequent regulations of the same nature, it is declared that 
the governor and judges who, until the population amounted to 
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five thousand male inhabitants, were to compose their legisla- 
ture, should adopt such laws of the original states as might be 
necessary and suitable to their circumstances, which, unless 
disapproved by congress, should be in force until the organiza- 
tion of a general assembly, which was to take place when the 
population reached the nimiber before mentioned. These laws 
may therefore be considered as emanating from the United 
States, and the judicial authority is to be regarded as the 
judicial authority of the United States. 

In respect to those portions of land which become the 
property of the United States for the purposes of arsenals, 
dockyards, &c. it may be observed, that exclusive le^slation 
generally implies exclusive j urisdiction. Yet the peculiar nature 
of this possession may require some quaUfication, and, therefore, 
a reservation by a state of the power to serve its civil and 
criminal process therein by its own officers, is not objectionable. 
It prevents the particular spot fkim becoming a sanctuary for 
criminals or debtors, and from the assent of the United States 
it results, that the state officers, in executing such process, act 
under the authority of the United States.* Indeed, a general 
provision to this effect has been made by an act of congress,t 
although no reservation be .made by the state. 

The power of exercising exclui^ve legislation over such 
districts as should become the seat of government, like all 
others which are specified, is conferred on congress, not as a 
mere local legislature, but as the legislature of the Union, and 
cannot be exercised in any other character. A law passed in 
pursuance of it is the supreme law of the land; is binding as 
such on the states, and a law of a state to defeat it would be 
void. The power to pass such a law, carries with it all those 
incidental powers which are necessary to its complete and 



• Commonwealth v. Clary, 8 Mass. 72* 
t Act of March 2, 1795, 
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effectual execution ; and such law may, it seems, be extended 
in its collateral operation throughout the United States, if 
congress thmk it necessary to do so. But if it be intended to 
give it a binding efficacy beyond the district, language show- 
ing this intention ought to be used, especially- if it is to 
extend into the particular states, and to Umit and control then: 
penal laws** 

So also the power vested in congress to legislate exclu- 
sively within any other place ceded by a state, carries with it 
a right to make that power effectual. They may therefore 
provide by law for apprehending a person who escapes from 
a fort, &c. after committing a felony, and for conveying him to 
or firom any other place for trial or execution. So they may 
punish those for misprision of felony, who, out of a fort conceal 
a felony committed within itt 

Where a fortress within the acknowledged limits of a state, 
was surrendered under the treaty of 1794 with Great Britain, 
and was afterwards constantly possessed and garrisoned by 
the United States, but was never purchased fix)m the state 
by the United States, or ceded to the latter by the former, 
the United States do not possess the right of exclusive 
legislation or exclusive jurisdiction over such fortress, but 
crimes committed therein may be punished under the laws 
and by the courts of the state. To give the United -States 
exclusive legislation and jurisdiction over a place, there 
must be a bee cession of the same, for one of the purposes 
spedfied ,in the Constitution. They cannot acquire it tor- 
tiously or by disseisin of the state, or by occupancy with 
merely the tacit consent of the state, when such occupancy 
is as a military post, though obtained after a treaty by which 



• Cohens v. Virginia, 6 Wheaton, 264. See United States v, Hoore^ 3 
Crancb, 159. 
t6Wheaton,264. 
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foreign garrisons were withdrawn from our posts. And 
die rule is the same, although the title to such place be 
vested in the United States, by purchases from individuals, 
and it has been occupied by them as a military post; for if 
there has been no cession by the legislature of the state to 
the United States, the ri^t of legudation and jurisdictimi 
over such place, remains exclusively in the state where it is 
situated.* 



* 1 HaU'« Jounuil of Jurisprudence^ p* 47. 
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CHAPTER XXVIII* 



OF THE APPELLATE JURISDICTION. 



The general expressions of the Constitution are, that the 
supreme court shall have appellate jurisdiction in, all cases of 
law and equity^ both as to law and fact^ with such eaxeptions 
and under such regulations as congress shall make^ of all contro- 
versies to which the United States shall be a party ^ contro- 
versies between two or more staters ^ between a state and citizens 
of another state; between citizens of different states; between 
citizens of the same state claiming lands under grants of 
different states^ and between a state or the citizens thereof and 
foreign states^ citizens or subjects. 

The power given to except and to regulate does not — ex vi 
termini— carry with it a power to enlarge the jurisdiction ; so 
far therefore as it relates to the subjects of jurisdiction, we 
must consider it as confined by the enumeration of them. 

But on another question the Constitution is not equally 
explicit It is not said whether the revision of the .sentences 
of other courts extends to state courts, or is limited to the 
courts of the United States. Some discussions took place on 
this subject in the state conventions, and the question was not 
perhaps entirely at rest till the year 1821, when it again arose 
31 



Digitized by 



Google 



242 • OP APPELLATE JURISDICTION. 

in the supreme court, received its close attention, and it is 
presumed, its final decision. 

The clear and convincing elucidations of the chief justice 
would suffer by abridgement, and could not be improved by 
the substitution of other language. 

He observes that the United States for many and most 
important purposes form a single nation. 

" In making peace, we are one people. In all commercial 
regulations, we are one and the same people. In many other 
respects, the American people are one, and the government 
which is alone capable of controlling and managing their 
interest in all these respects, is the government of the Union, 
and in that character the people have no other. America has 
chosen to be in many respects and to many purposes a nation ; 
and for all these purposes, her government is competent and 
complete. The people have declared, that in the exercise 
of all powers ^ven for these objects, it is supreme. It can, 
then, in affecting these objects, legitimately control all indi- 
viduals or governments within the American territory. The 
constitution and laws of a state, so far as they are repugnant 
to the Constitution and the constitutional laws of the United 
States, are absolutely void. These states are constituent 
parts of the United States. They are members of one great 
empire — for some purposes sovereign; for some purposes 
subordinate. 

" In a government so constituted, is it unreasonable tliat the 
judicial power should be competent to give efficacy to the 
constitutional laws of the legislature? That department can 
decide on the validity of the constitution or law of a state if it 
be repugnant to the Constitution or to a law of the United 
States. Is it unreasonable that it should also be empowered 
to decide on the judgment of a state tribunal enforcing siich 
unconstitutional law ? Is it so very unreasonable as to furnish 
a justification for controlling the words of a constitution ? . 
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" When a government is confessedly supreme, in respect to 
objects of vital interest to the nation, there is nothing incon* 
sistent with sound reason, or incompatible with the nature of 
government, in making all its departments suinreme, so far as 
respects those objects, and so far as is necessary in their 
attainment. The exercise of the appellate power over those 
judgments of the state tribunals which may contravene the 
Constitution or laws of the United States, is essential to the 
attainment of those objects. 

" The propriety of entrusting the construction of the Con- 
stitution, and laws made in pursuance thereof, to the judiciary 
of the Union, has not, as yet, been drawn into question. It 
seems to be a corollary from this political axiom, that the 
federal pourts should either possess exclusive jurisdiction in 
such cases, or a power to revise the judgment rendered in 
them by the state tribunals^ If the federal and state courts 
have concurrent jurisdiction in all cases arising under the 
constitution, laws, and treaties of the United States; and if a 
ceise of this description, brought in a state court, cannot be 
removed before judgment, nor revised after judgment, then the 
construction of the constitution, laws, and treaties of the 
United States, is not confided particularly to their judicial 
department, but is confided equally to that department, and to 
the state courts, however they may be constituted. * Thirteen 
independent courts^^ says a very celebrated statesman, (and we 
have now more than twenty such courts,) * of final jurisdiction 
over the same causes, arising upon the same laws, is a hydra 
in government, from which nothing but contradictbn and 
confusion can proceed.' 

"Dismissing the unpleasant suggestion, that any motives 
which may not be fairly avowed, or which ought not to exist, 
can ever influence a state or its courts ; the necessity of uni- 
formity, as well as correctness in expounding the Constitution 
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and laws of the United States, would itself suggest the pro- 
priety of vesting in some single tribunal, th^ power of deciding 
in the last resort, all cases 'm which they are invdved* 

"We are not restrained, then, by the political relations 
between the general and state governments, from constnung 
the words of the Constitution, defining the judicial power, in 
their true sense. We are not bound to construe them more 
restrictively dian they naturally import 

•' They give to the Supreme Court appellate jurisdiction, 
in all cases arising under the Ckmstitution, laws, and treaties 
of the United States. The words are broad enough to com- 
prehend all cases of this description, in whatever court they 
may be decided. In ejqx)unding them, we may be per- 
mitted to take into view, those considerations to which 
courts have always allowed great weight in the exposition of 
laws. 

" The framers of the Constitution would naturally examine 
the state of things existing at the time ; and their work suf- 
ficientiy attests tliat they did so. All acknowledge that they 
were convened for the purpose of strengthening the confed- 
eration by enlarging the powers of the government, and 
by giving efficacy to those which it before possessed, but 
could not exercise. They inform us themselves, in the 
instrument they presented to the American public, that one 
of its objects . was to form a more perfect union. Under 
such circumstances, we certainly should not expect to find, 
in that instrument, a diminution of the powers of the actual 
government 

"Previous to the adoption of the confederation, congress 
established courts which received appeals in • prize causes 
decided in the courts of the respective states. This power of 
the government, to establish tribunals for these appeals, was 
thought consistent with, and was founded on, its political 
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relations with the states. These courts exercised appellate 
jurisdiction over those, cases decided in the state courts, to 
which the judicial power of the federal government extended. 

"The confederation gave to congress the power of * esta- 
blishing courts for receiving and determining finally appeals 
in all cases of captures.' 

" This power was uniformly construed to authorize those 
courts to receive appeals fix)m the sentences of state courts, and 
to affirm or reverse them. State tribunals are not mentioned ; 
but this clause in the confederation necessarily comprises 
them. Yet the relation between the general and state govern- 
ments was much weaker and much more lax, under the con- 
federation than under the present Constitution ; and the states 
being much more completely sovereign, their institutions were 
much more independent. 

" The convention which framed the Constitution, on turning 
their attention to the judicial power, foimd it limited to a few 
objects, but with respect to some of those objects extending in 
its appellate form to the jud^ents of the state courts. They 
extended it, among other objects, to all cases arising under the 
Constitution, laws, and treaties of the United States ; and in a 
subsequent clause declare, that, in such cases, the supreme 
court shall exercise appellate jurisdiction. Nothing seems to 
be given which w*ould justify the withdrawal of a judgment 
rendered in a state court on the Constitution, laws, or treaties 
of the United States from this appellate jurisdiction. 

"Great weight has always been attached to contempora- 
neous exposition. No question, it is believed, has arisen to 
which this principle applies more unequivocally than to that 
now under con^deraticH). 

" In discussing the extent of the judicial power, the Federalist 
says, 'Here another question occurs: what relation would 
subsist between the national and state courts in these instances 
of concurrent jurisdiction ? I answer, that an appeal would 
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cartainly lie fix)m the latter to the supreme court of the United 
States. The Constitution in direct terms gives an appellate 
jurisdiction to the SLq)reme court in all the enumerated cases 
of federal cognizance in which it is not to hav^ an original one, 
without a single expression to confine its operation to the infe- 
rior federal courts. The objects of appeal, not the tribuimls 
fix>m which it is to l)e made, are alone contemplated. From 
this circumstance, and fix>m the reascm of the thing, it ought 
to be construed to extend to the state tribunals. Either this 
must be the case, or the local courts must be excluded from a 
concurrent jurisdiction in matters of national concern, else the 
judicial authority of the Union may be eluded at the pleasure 
of every plaintiffor prosecutor. Neither of these consequences ' 
ought, without evident necessity, to be involved i the latter 
would be entirely inadmissible, as it would defeat some of the 
most important and avowed purposes of the proposed govern- 
ment, and would essentially embarrass its measures. Nor do 
I perceive any foundation for such a supposition. Agreeably 
to the remark already made, the national and state systems 
are to be regarded as one whole. The courts of the latter will 
of course be natural auidHaries to the executiKHi of the laws of 
the Union, and an appeal from them will as naturally lie to 
that tribunal which is destined to unite and .assimilate the 
principles of natural justice, and the rules of national decision. 
The evident aim of the plan of the national ccMotvention is, that 
all the causes of the specified classes shall, for weighty public 
reasons, receive their original or final determination in the 
courts of the Union. To confinCi therefore, the general expres- 
sions which give appellate juiisdiction to the supreme court, to 
appeals from the subordinate federal courts, instead of allowing 
their extension to the state courts, would be to abridge the 
latitude of the terms in subversbn of the intent, contrary ti> 
every sound rule of interpretation.^ 
^ A contempOTaneous expositioQ of the Constitution, cer- 
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tainly of not less authority than that which has been just cited, 
is the judiciary act itself. We know that in the congress 
which passed that act, were many eminent members of the 
convention which formed the Clonstitutipn. Not a single 
individual so far as is known, supposed that part of the act 
which gives the supreme court appellate jurisdiction over the 
judgments of the state courts in the cases therein specified, to 
be unauthorized, by the Constituticm. 

" While on this part of the argument, it may be also material 
to observe, that the uniform decisions of this court on the point 
now under consideration, have been assented to, with a single 
exception,* by the courts of every state in the Union, whose 
judgments have been revised. It has been the imwelcome 
duty of this tribunal to reverse the judgments of many state 
courts in cases in which the strongest state feelings were 
engaged. Judges, whose talents and character would grace 
any bench; to whom a disposition to submit to jurisdiction that 
is usurped, or to surrender their legitimate powers, will cer- 
tainly not be imputed, have yielded without hesitation to the 
authority by which their judgments were reversed, while they 
perhap|S disapproved the judgment of reversal. 

"This concurrence of statesmen, of legislators, and of 
judges, in the same construction of the Constitution, may 
justly inspire some confidence in that construction."? 

In this case, as may have been perceived fi-om the course 
of reasoning, the appellate jurisdiction was exercised over a 
state court. In 1824, the consideration of the same question 
was again thrown on the supreme court, on an appeal fi-om 



* Supposed to be the case of Hunter's lessee v, Uartiiiy of which the parti- 
culars may be seen in 7 Cranch, 604, and 1 Wheaton, 304. The ultimate 
acquiesc^flice of the state tribunal rest<^ed the harmony of the general system. 
We are all fellow citizens, and all have but one interest 

f 6 Wheaton, 413. Cohens v. Virginia. 
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tbaorcuit court of the United States for the district of Ohk>, 
in an equity case. 

In the extract we shaH also give of the deciiaon pronounced 
by the chief justice 'm this case, we shall perceive some further 
important principles laid down which will be found service- 
able in a future view of the powers of the United States courts 
that will be presented to the reader; at the same .time we miist 
not be understood to have a design to apply arguments, 
evidently intended only for cases of a civil nature, further than 
&ir reasoning will justify. 

" In support of the clause, in (he act incorporating the 
subscribers to the Bank of the United States, it is said that the 
legislative, executive, and judicial powers, of every well 
constructed government, are co-extensive with each other. 
That is, they are potentially co-extensive. The executive 
department may constitutionally execute every .law which the 
legislature may constitutionally make, and the judicial depart- 
ment may receive from the legislature the power of construing 
every such law. All governments which are not extremely 
defective in their organization, must possess within themselves 
the means of expounding as well as enforcing their own laws. 
If we examine the Constitution of the United States, we find 
that its framers kept this political principle in view. The second 
article vests the whole executive power in the president, and 
the third declares, that 'the judicial power shall extend to all 
' cases in law and equity arising under this Constitution, the 
laws of the United States, and treaties made,or which shall be 
made under their authority.' 

"This clause enables the judicial department to receive 
jurisdiction to the full extent of the Constitution, laws, and 
treaties of the United States, when any question respecting 
them shall assume such a form that the judicial power is capa- 
ble of acting on it. That ppwer is capable of acting only when 
the subject is submitted to it by a party who asserts his rights 
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in the form prescribed by law^ It then becomes ^a case,* and 
the Constitution declares that the judicial power shall extend 
to ' all cases arising under the Constitution, laws, and treaties 
of the United States.' 

" The suit of the Bank of the United States v. Osborne and 
others, b ^ a case,' and the question b, whether it arises imder 
a law of the United States ? 

^^ The appellants contend that it does not, because several 
questions may arise in it, which depend on the general princi- 
ples of the law, not on any act of congress. 

" If this were sufficient to withdraw a case from the jurisdic- 
.tion of the federal courts, almost every case, although involving, 
the ccmstruction of a law, would be withdrawn ; and a clause in 
the Constitution relating to a subject of vital importance to the 
government, and expressed in the most comprehensive terms, 
would be construed to mean almost nothing. There is scarcely 
any case, every part of which depends oh the Constitution, 
law3, or treaties of the United States. The questions whether 
the fact alleged as the foundation of the action be real or 
fictitious ; whether the conduct of the plaintifl'has been isuch as 
to entitle him to maintain hi3 action ^ whether his right is barred ; 
whether he has received satisfacticm, or has in any manner 
released his claims — are questions, some or all of which may 
occur in almost every case ; and if their existence be sufficient 
to arrest the jurisdiction of the court, words which seem intended 
to be as extensive ^s the Constitution, laws, and treaties of the 
Union — which seem designed to give the courts of the govern- 
ment, the construction of all its acts, so far as they affect the 
rights of individuals, would be reduced to almost nothing. 

'^ In those cases in which Original jurisdiction is given to the 
Supreme Court, the judicial power of the United States cannot 
be exercised in its appellate form. In every other case, the 
power is to be exercised in its original or appelkite form, or 
both, as the wisdom of congress may direct With the excep- 
32 
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tion of those cases, in which original jurisdiction is given to this 
court, there is none to which the judicial power extends, from 
wlllch the original jurisdiction of the inferior courts is excluded 
by the Constitution. Original jurisdiction, so far as the 
Constitution gives a rule, is co-extensive with the judicial 
power. We find in the Constitution, no prohibition to its 
exercise, in every case in which the judicial power can be 
exercised It would' be a very bold construction to say that 
this power could be applied in its appellate form only, to the 
most important class of cases to which it is applicable. 

^ The Constitution establishes the Supreme Court, and 
defines its jurisdiction. It enumerates cases in which its 
jurisdiction is original and exclusive; and then defines that 
which is appellate,*but does not insinuate that in any such case 
the power cannot be exercised in its original form by courts of 
original jurisdiction. It is not insinuated that the judicial 
power, in cases depending on the character of the cause, 
cannot be exercised in the first instance, in the courts of the 
Union, but must first be exercised in the tribunals of the state ; 
tribunals over which the government of the Union has no 
adequate control, and which may be closed to any claim 
asserted under a law of the United States. 

" We perceive, then, no ground on which the proposition can 
be maintained, that congress is incapable of giving the circuit 
courts original jurisdiction in any case to which the appellate 
jurisdiction extends. 

" We ask, then, if it can be sufficient to exclude this juris- 
diction, that the case involves questions depending on general 
principles ? A cause may depend on several questions of fact 
and law. Some of them may depend on the construction of 
a law of the United States ; others on principles unconnected 
with that law. If it be a sufficient foundation for jurisdiction, 
that the title or right set up by the party, may be defeated by 
oiie construction of the Constitution or law of the United 
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States, and sustained by the opposite construction, provided 
the facts necessary to support the action be made out ; then 
all the other questions must be decided as incidental to this, 
which gives that jurisdiction. Those other questions cannot 
arrest the proceedings. Under this construction, the judicial 
power of the Union extends effectively and beneficially to 
that most important class of esses, which depend on the cha- 
racter of the cause. On the oppoi»te construction, the judicial 
power never can be extended to a whole case, as expressed 
by the Constitution, but to those parts of cases only which 
present the particular question involving the construction of 
the Constitution or the kw. We say, it never can be ex- 
tended to the whole case, because, if the circumstance that 
other points are involved in it, shall disable congress from 
authorizing the courts of the Union to take jurisdiction of the 
original cause, it equally disables congress from authorizing 
those courts to take jurisdiction of the whole cause on an 
appeal; and thus, words which in their plain sense apply 
to a whole cause, will be restricted to a single question in 
that cause ; and words obviously intended to secure to those 
who claim rights under the Constitution, laws or treaties 
of the Unitied States, a trial in the federal courts, will be 
restricted to the insecure remedy of an appeal upon an .insu- 
lated point, after it has received that shape which may be 
given to it by another tribunal into which he is forced against 
his will. 

" We think, then, that when a question, to • which the 
judicial power of the Union is extended by the Constitution, 
forms an ingredient of the -original cause, it is in the power of 
congress to giye the circuit courts jurisdiction of that cause, 
although other questions of fact or of law may be involved 
in it"* • 



• 9 Wheat6n» 733, Osborne «. Bank of the United Statei. 
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From these two deci^ons we collect^ among other nuuters, 
that the a{q)eUafe jurisdictioii does not depend on the court 
where the decision was given, but on the subject to which it 
relates ; that it is not necessary that the subject should be 
purely and abstractedly of a singly nature within the view of 
the Constitution; but may be connedted with other matter, and 
the entire subject so f(»Tned, falls within the appellate jorisdk^- 
ti(»i ; that this jurisdiction is essential to the well-being of the 
nation, and that the Supreme Court have not the power to 
decline its exercise. A tribunal so hi^, fuUy submitting to 
its constitutional obligations, when motives may easily be con- 
ceived of a personal nature, to tempt it to relax or evade their 
performance, ailbrds an example for the imitation of all* 



* In these quotations the author has retained, without approving of, the 
expression federal^ frequently applied to the courts of the United States. The 
government not being strictly a federal government, its tribunals are not pro- 
perly federal tribunals. He refers to his antecedent remarks, to e^bw how 
little of the pure federative quality, was intended to be retained in it, nor on 
the other hand, is it liable to the objection sometimes raised, that its warm 
advocates aim at rendering it a consolidated government, destructive of state 
sovereignty. The minority, who at first opposed its adoption, were, no doubt, 
sincere in the alarm they professed in this respect: but time has proved that it 
is utteriy groundless, aiid the state sovereignties are, in all respects not volun- 
tarily ceded to the United States, as vigorous as ever. 
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OP THE RULES OP DECISION- 



The rules and principled by which the judicial power is to 
be administered, form the next subject of consideration, and 
here we have,- in the Constitution, the benefit of a text which 
in some respects is expUcit, and in all others, suppUes a 
foundation on which it is apprehended we may securely rest 

The laws of the United States and treaties made imder 
their authority, form the explicit principle of the judiciary, 
power, and in respect to th^ high obligation no question can 
arise: but another part of the. same sentence leads us into a 
wider field of inquiry. 

The Cojistitution itself is the supreme law of the land, and 
all cases arising under it are declared to be within* the judicial, 
power. To every part of this well-digested work we are 
bound to give an efificient construction. No words are there 
used in vain : as-a Uterary composition, the union of precidon 
with brevity constitutes one of its chief ornaments and recom- 
mendations. When we find a distinction between cases 
arising under the Constitution Rnd tinder laws and treaties ^ we 
are npt at liberty to suppose that the former description was 
introduced without a definite meaning. The other designa- 
tions are not more plain than this. We understand what is 
meant by cases arising under laws and under treaties, but 
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something more is evidently meant We may recollect that 
in another article of the Constitution, laws made in pursuance 
thereof, and treaties made under the authority of the United 
States, are declared to he the supreme law of the land. The 
subordination of all legislative acts to th^ Constitution is 
thereby provided for, and it is inconsistent with the whole 
frame of its compo^tbn to consider any part of it as an useless 
repetition of words. We are therefore bound to say, that 
cases may arise under the Constitution which do not arise 
under the laws, and if this point is conceded or established, we 
are next to inquire what are those cases. 

Of a civil nature nothing cka properly be said to arise qnder 
the Constitution, except contracts to which die United States 
are parties. Jurisdiction is given to them over controversies in 
which states and individuals of certain descriptions are con- 
cerned, but those cases would exist although the Constitution 
did not exist The courts of the United States are, in these 
respects, merely the organs of justice, and by the first act of 
congress relative to the judicial estabfishment* it is expressly 
declared that the laws of the several states, except where the 
Constitution, treaties, or statutes of the United States shall 
otherwise require or provide, shall be regarded as rules of 
decision in trials at comnUm law^ .in courts of the United 
States, in cases where they apply. 

The term, laws of the several states embracing as well their 
common as their statute laws, there is no difficulty on this 
subject . It is admitted, that every state in the Union has its 
peculiar system and rules of tJecision in cases for which no 
positive statutes are provided, and of these general rules the 
United States have the benefit in all cases of contract which 
may occasion suits on their behalf, either in their own courts 



Act of September 24, 1789. 
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or in those of the several states. To their own courts a similar 
power could not be given by congress unless warranted by the 
Constitution, but if the Cbnstitution does warrant it, congress 
may ^ve it No one has. doubted that although no express 
adoption of this general principle is apparent, it is necessarily 
contained in the Constitution, in relation to all civil, matters. 

Contracts obligatory on the party, though merely implied by 
reason of (mnciples not found in the text of any statute, but 
originating in universal kw, may as well be made by the 
United States acting through the agency of their executive 
officers, as by private individuals. No one has doubted that 
they may be enforced. But it cannot be supposed that in such 
cases the United States would be obliged to have recourse to 
the state courts to obtain redress. 

In respect to foreigners and citizens of different states, it 
would be illuk)ry and disgraceful, to hold up to their view a 
jurisdiction destitute of the necesi^ry m^ans of Expounding and 
deciding then: controversies, and tnerefore inferior in its efficacy 
to those state tribunals fixMoa whose supposed partialities or 
imperfections, .it tendered an asylum. 

We cannot therefore otherwise understand the constitutional 
extension of jurisdiction in the cases described, than as a 
declaration that- whatever relief would be afiforded by other 
judicial tribunals in amilar cases, shall be afibrded by the 
courts of the United States, or a strange anomaly would be 
presented. We may consider it as an inherent and a vital 
principle in the judicial system, that in all civil cases those 
rules of decision founded on reason and justice which form the 
basis of general law, are within the reach and compose parts 
of the power of our tribunals. And it is . apprehended that 
although the legislature on the creation of inferior tribunals 
unquestionably possesses the right to distribute the judicial 
authority among them, it cannot control the constitutional 
qualities appertaining to such portions of the judical power as 
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it may vest in any one of those tribunak. Thus it may create 
a court'for the trial of suits to which an alien is a party, 
or it may wholly omit to institute any such court By such 
omissicxi, what may be termed the national promise to psDvide 
impartial tribunak, would in thb respect remsun unexecuted, 
but whenever it was intended to be redeemed by the erecAaa 
of a court, the national promise would only be fulfilled by the 
tribunal being possessed of all the powers necessary to render 
it efficient 

The act of Septemb^ 24th, 1789, essentially depends for its 
validity on the Constitution. Unless the legidature is authcKrized 
by the Constitution to declare that the laws of the several states 
shall be the rules of decision ; it k certain that a declaration to 
that effect would be vain. But the subject may be further 
pursued. 

Legklative expositions of the Constitution,' althou^ not 
binding, are entiUed tolhe greatest respect— and when such 
laws apply immediately to the action of the judicial power, and 
are fully adopted and uniformly acted upon by the latter, a 
joint sanction is thus confim^d on the construction- thereby 
given to the Constitution. Now the meuKHuble language of 
this act is, that in triak at common law^ the laws of the several 
states shall goviern the courts (A the United States. But whence 
do we derive the first position ? by what authority do the courts 
of the United States try causes at conmion law? Unless. the 
Constitution confers thk power they do not possess it — ^nor does 
congress profess iogive it to them, but considers it as already 
given. The law serves only to modify it, and render it more 
convenient and practicable. 

In another respect, the view here taken, appears to receive, 
some suppcMrt both from the silence of the act, and fi-om jiKiicial 
practice. 

We find a distim^tion taken between common law and equity, 
not only in the section before n^iitioned, but in that which 



Digitized by 



Google 



OP THE ftULES OP DECISION. 2&7 

describes the jurisdiction of the circuit court "The circuit 
courts shall have original cognizance concurrent with the courts 
of the several states, of all suits of a civil nature at common law 
or in equity, when the United States are plaintiffs or petitioners, 
or an alien is a party,^or the suit is between a citizen of the 
state where the suit is brought and a citizen of another state." 
In other parts of the ^ame act the distinction is between law, 
without the prefix ''common^ " and equity. The provision in 
regard to the laws of the several states is therefore not in words 
extended to suits in equity. And the course pursued has been 
to make nse of those forms and modes of proceeding adopted in 
that country fix)m which "we derive our knowledge of the 
" principles of common law and equity." It is observed that 
in scMQtte states no court of chancery exists, and courts of law 
recognise and enforce in suits at law, all the equitable claims 
and jfights which a court of equity would recognise and enforce ; 
in others ^uch rehef is denied, and equitable claims and rights 
are considered as mere nullities at law. A construction that 
would adopt the state practice in all its extent woukl extinguish 
in .some states the exercise of equitable jurisdiction altogether.* 

Where, for want of a court of equity, rights of an equitable 
character are enforced in a state court of law, the United 
States courts will afford relief in the same manner.t 

But although the forms of proceeding are regulated in this 
manner under an act of congress,! the principles of decision 
are in nowise modified or r^guteted by congress. They are 
therefore to be drawn directly from the Constitution, and the 
construction given by the supreme court in this respect must 

• 3 Wbeaton, 222. Robertson v, Campbell. 4 Wheaton, 414. United 
States V. Howland. 

f 3 Wheaton, ubi supra, and 3 Dallas, 425. Sims's lessee v. Irvine. 

t May 8, 1792. The language of the act is general. It speaks of the 
pririciple^ rules, and usages ^< which belong to courts of equity as contra- 
distinguisked fh>m courts of common law.^ 
33 * 
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be reoeived as decisive, that the word equity there intrcxlueed 
means equity as understood in Ejigland, and not as it is 
expounded and practised on in diflkrent states. Yet, perhaps 
in every state having courts of equity, there are variatic»s and 
peculiarities in the syiltenL Equity is not to be viewed as a 
pure qrstem of ethics, formed only on the moral dense. Every 
}awyer knows that it is now a definite science, as closely bound 
by precedents as the law itself, and its local' character would 
seem to require as much regard from the courts of the United 
States as the commmi law of a particular state. It does not 
appear that this point has y^ been directly decided. 

We have therefore before us, ki all cases at law, a rule so. 
convenient and appropriate, that it would [uobably have been 
adopted by the courts, if no act of congress had been passed 
on the subject, and which would be so justly applicable to cases 
in equity, that we may consider it likely to be adopted, when* 
ever the necessity shall arise, and in each respect, aqd however 
the latter may be settled, we find that in civil cases the judicial 
power is not confined to positive statutes. 

We now proceed to the application of the same principles 
to cases of a criminal nature.* In a matter so important, and 

* It does not appear that this interesting question, though often discussed^ 
has yet been definitively setUed by the supreme court of the United States. 
It was first raised in the case of the Vmted^Stat^ v. Worr^ % Dall. 297» when 
Judge Peters dissented from Judge Chase. The clear and manly, though 
brief exposition of the opinion of the former, merits great attention. In the 
following year, 1799, in the case of the United Statesy. WtlUama, Chief Justice 
Ellsworth held that the common law of this country remained the same as it 
was before the revolution. Other decisions, hot reported, are believed to 
have taken place. In the Uniftd States v. M*Gill, Judge Wa^Mngton is 
represented to have said, that he had often so decided it, 4 BalL 429. The 
case of the Dhited States v. Hudson and Oroodunn^ came into the supreme court 
in 1812, it was not argued. In 1816 another case was brought up. The Judg^e 
of the circuit court for the district of Massachusetts, maintaining a common 
law jurisdiction in opposition to the district judge, the case of the Vmted !Me% 
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on which there has been such a variety of opinions, it se^nds 
incumbent distinctly to state the process of reasoning, by wfaicb 
a eonclnsion apparently differing firom that which has influenced 
80 many wise and virtuous members of our community hat 
been attained. 

The four following propositions form the basis of this 
conclusion. 

1. On the formation of society, prior to positive laws, certain 
rules of moral action necessarily arise, the foundation of which 
is the observance of justice among the members of the society. 

2. On the formation of the Constitution of the United States, 
such rules arose without being expressed: the breach of them 
constitutes offences against the United States. 

' 3. If no judiciary power had been introduced into the Con- 
stitution <^ the United States, the state courts could have 
punished those breaches. 

4* The creation of such judicisgy power was intended to 
confer jurisdiction over such and other offences, not to negative 
or destroy it ' 

L It was intended, by Divine Providence that man should 
live in a state of society. Reason and teflection were given to 
him to be used and improved. Social aflfectipns were created, 
as natural impulses to promote their use and improvement, by 
. • - ' • ■ ■ ' — ■-, « f , 

V. CooUdge^ was removed accordtng^ to the provisions of the judiciary bill into 
the supreme court. Unfortunately the attorbey-general again declined the 
ai^^oment. Three of the seven judges observed that they did not consider 
the question as settled, but the court declared that although they would have 
been willing to hear the question discussed in sdemn argument, yet, under the 
circumstances, they would not review their former decision or draw it into 
do(d>t 86e 1 Wheatm^AiXS^ and for the oHginal case, 1 QaUUon^ 488. Two 
•aaes, earlier than any of these, Umted States v. Jtavara, in 17^92, and United 
States y. ffenfield, in 1793, are, passed over, because the question was not 
^stincUy raised in either. And for the same reason no reliance is placed on 
the Vmted States v. Ptekeringf on an impeachment before the senate in 180^, 
an the charges in which were purely at common law. • * 



Digitized by 



Google 



260 OP THE RULES OF DECISION. 

leading and keeping mankind together. When societies com- 
mence, certain rules of action are necessary. Men are not 
equally honest and virtuous ; wiUiout some restradnt, injustice 
and violence would soon throw the association, however small, 
into disorder and confusicxi. Hence arises at once a law of 
tacit convention, founded on a few plain principles. It requires 
no positive law to have it understood, that one shall not, without 
cause, deprive another of his property, or do injury to his person. 
When the period arrives for the formation of positive laws, 
which is after the formation of the original compact, the legis- 
lature is employed, not in the discovery that these acts are 
unlawful, but in the appUcation of punishments to prevent 
them. In every code we find a distinction between thbgs 
mala in se^ things in themselves unlawful ; and malajprohUnta^ 
things which become imlawful fixmi being prohibited by the 
legislature. But circumstances may delay the formation or 
the action of a legislative body, or its provisions may be inade- 
quate to the redress of experienced or expected evils. In tins 
interval, can no rights to property be acquired or preserved — 
can no binding contracts be ma4e— -are theft, robbery, murder, 
no crimes? Opinions s6 monstrous can be entertained by none. 
. On the contrary, the human heart, the universal sense and 
practice of mankind, the hitemal consciousness of the Divine 
will, all concur in pointing out the rules and obUgations by 
which we are bound. 

Emphatically termed the law of nature, it is implanted in us 
by na^ture itself; it is felt, hot learned ; it is never misunder- 
stood, and though not always observed, never is forgotten. 
Cicero in his Treatise de Legibusy remarks that law, (and he 
explains that he speaks of general, not positive law,) is the 
perfection of reason, seated in nature, commanding what is 
right, and prohibiting what is wrong. Its beginning is to be 
traced to times before any law was written, or any express 
fomi of government adopted. 
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This proposition is indeed too plain to be contradicted ; and 
we therefore pass on to the second, which may require a closer 
examination. 

2. We have seen that the Constitution of the United States 
was the work of the people. It was the formation of a new 
and peculiar association, having for its ofcgects the attainment 
or security of many important political rights, which could not 
otherwise be fully attained or secured; but not embracbg 
in its sphere of action all the political rights to which its 
members were individually entitled. So far as related to 
those other rights, the people were satisfied with other asso- 
ciations, in each of which the law of nature, under the usual 
appellation of the common law, prevailed. So far as related 
to the new rights and duties, springing irom the new political 
association, the same tacit compact whibh is ieicknowledged to 
exist in aD society, necessarily accompanied this. Nothing short 
of express negation could exclude it; Every member of society 
has a direct interest in the prevention or puni^ment of every act 
contrary to the well being of that society. Before the Constitu- . 
tion was adopted, every act of such a tendency, having relation 
to the state association, was punishable by the common law of 
such state, but when it was adopted, certain actions, whether 
considered in reference to persons, to particular places, or to 
the subject itself, were either expressly or by implication with- 
drawn from the immediisite cognizance of the states. The 
people of the United States did not, however, mean that if those 
actions amounted to offences they should go unpunished. The 
right of prosecution and of punishment was not meant to be 
surrendered. In this instance, the converse of the well known 
proposition, that whatever is not delegated to the United 
States is reserved to the people, is the true construction. The 
people possessed at the moment the full right to the punish- 
ment of offences against the law of nature, though they might 
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not be the sulyect of positive law. They did not surrender 
this ri^t by adqptiDg* the ConstituticHL An offence against 
them in a state capacity^ became in certsun cases an ofifence 
against them in relati(m to the United States. In fact, there 
is no oflfence against the United States which is not an c^^ace 
against. the people of the United States. They (fid not, per- 
haps we may even say, that without being in some degree 
guilty of political suicide, they could not cede or relinquish the 
right to punish such acts. If they had so done, the system itself 
would soon dissdve. They ^ve no power to congress to pass 
any penal laws whatever^ except on this basis. Elvery act 
declaring a crime and imposing a penalty, rests upon it It 
fidlows that this source of the power of OHigress must be 
admitted. It may be attenuated by positive law, but it nev^ 
can be exhausted, unless we can su{qpose that positive laws 
may meet and provide for all the incalculable varieties of 
human depravity. But in no country has this been found 
practicable. 

In Hie very terms made use of in the Constitution, it is 
manifest that a new and distinct class of duties were to arise, 
which would tend to produce a new and distinct class of 
offences. The words are, as we have already seen — ^that the 
judicial power shall extend to all cases in law and equity 
arising under this Constitution, the kws of the United States 
and treaties. No jurisdiction over crimes is given, except as 
they are included in the antecedent words, cases in law ; but 
it is declared that they shall be tried only by jury. We have 
thus three divinons of judicial subjects. 

I. Cases including crimes arising under the Constitution. 

II. Cases including crimes ari^g under acts of congress. 

III. Those arising under treaties. 

There may then be crimes arising under the Constitution, 
on which no act of congress has been passed ; but if such an 
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act has beea passed, as in all countries positive laws centred 
the common law, the act is punishable under such positive 
law. 

If only the infraction of treaties and acts of congress had 
been considered as criminal acts, there would have been a 
manifest impropriety in the introduction of those words ^^arimg 
under the Constitution.^'^ But they were certainly used with 
the intention that they should have the same effect in criminal 
as in civil cases. The construction we venturef to 4Rix« 
appears to us to render the whde system harmonious, efficient, 
and complete. • 

3. Our next position is, that if the Constitution of the United 
States had been wholly unfurnished with a judicial ppwer, 
of&nces of this description could be punished through the 
oiedium of the state courts. 

In the year 1779, one Comejius Sweers, a deputy com- 
missary of the United States, was indicted in a court of oyer 
and terminer then held by the judges of the Supreme Court of 
Pennsylvania, for forging and altering two receipts given to 
him by persons of whom he had purchased goods for the use 
of the United States. The indictment, in compliance with 
judicial forms, was laid to be against the peace and dignity 
of the commonwealth of Pennsylvania, with intent to defraud 
the United States. M'Kean, C. J. after hearing the arguments 
of counsel, supported the indictment* It is a memorable 
instance of the power of the common law to accommodate 
itself to the attainment of substantial justice. Even the articles 
of confederation did not then exist, but t}ie court recognised 
the United States as a corporation. It was an offence against 
the United States, in which the state of Pennsylvania had no 
other interest than as one of thirteen states. But the prosecu- 



• 1 Dallas, 41. 
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tkm was technically supported as an offence against the state of 
Pennsylvania. Another important consideration arises from this 
case. There existed at that ticne no act of assembly in Pennsyl- 
vania which rendered such an action a^rime. By the English 
common law it was not forgery. The court. must have pro- 
ceeded ther^ore on higher ground. The principles laid down 
in our second position support their judgment The soundness 
of tlu9 decision, as well as that in thfe case of De Long 
Chktnps,^ has never been questioned. We may therefore 
safely infer, that the state judicatures would, if it were neces- 
sary, aflbrd an easy and a certain remedy in all cases of a 
criminal nature, arisitig under the Constitution of the United 
States. 

4. It only remains to inquire, whether the addition of a 
judiciary system to the ConstitutkMi of the United States 
diminishes the power of punishing (^nces arising under it 
It is well understood that the motives for annexing a judiciary 
power were to give force and energy to the government It. 
was apprehended that less interest iji the concerns of the 
Union, and less uniformity of decision might be found in the 
state courts; and it was thought expedient that a suitable 



* The case of Z2e Loit^ Champa in 1783» though not eqiially strong, was of 
the same nature. This was afler the articles of confederation in which the 
intercourse witli foreign powers was exclusively reserved to the United States. 
The defendant had assaulted the secretary of the legation from France. The 
indictment here was remarkable, tt described the person assaulted as secre- 
tuj of the legation of Frances-consul g^end to the United States, and consul 
to the state of .Penj^ylvania, and it concluded — ^^In violation of the law of 
*^ nations, against the peace and dignity of the United States, and of the com^ 
*« monwealth of Pennsylvania.*'" It was learnedly argued 5 but the court with- 
out difficulty decided that they had jurisdiction, and that it was punishable as 
an offence against the law of nations.—*! Dallas, 111. Som^ parts of the opi- 
nion of Chief Justice Kent in Lunch's case, 11 Johnson, 549, coincide with 
these remarks. 
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nw^er o[ inhimdls under the authority of the United Stated 
sboukl be dispersed through the country, subject to the revision, 
of superior coiurts, and finally centering in a common head, thcf 
&ipreme Court To thege tribunals was imparted the power 
which the state courts would, it is presumed, have otherwise 
tontinued to exercise, of expounding and enforcing whatever 
was properly cognizable as an oflfence against the United 
Slates. But it cannot be conceived, that a system intended to 
84raf)gtben and invigorate tte government of the Union, can 
mpak and enfeeble it It cannot be supposed, that the effect 
df providing v^eapons for its defimce^ is to strip it of its armour. 
Neither can it be supposed that it was intended to estabikh 
a system so ipcongruous as to confine the United States courts 
to the trial of offences against positive law, and to rely updn 
th€» stat6 courts &X) relief against acts of another description 
injurious to the Udited States ^ nor yet that the United States^ 
living so strong an interest in being protected against such 
aets, meant to relinquish and abandon the remedies against 
ttiem altogether. 

In additbn to these general grounds, v(re ought not to 
0BBk the peculiar jurisdiction given t^ the Constitutbn over 
districts ceded by states for certain purposes, and also over 
the territories acquired from the states or from foreign powers^ 
A construction which implies that in such places axky offence 
not expressly pn^bited by an act of congress may be com- 
mitted with impunity, cannot be a, sound one. 

Let us also consider persons of a certain description. The 
Ccmstitution, as we have already seen, ^ves to the courts of 
the United Statei^ jurisdiction in all cases affecting consuls^ 
. Coi^ressy in creating the inferior courts, assigned to them an 
exclusive jurisdiction in criminal oases over consuls. In 1 81 6, 
a foreign consul was charged with the commission of an 
atrocious crime within the state of Pennsylvania, for wliich an 
34 
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indictment was found against him. He denied the jurisdicticxi 
of the state court, and was discharged. He still goes untried, 
labouring under an unmerited imputation if innocent, and if 
guilty, unpunished, which, if the doctrine here opposed is 
correct, is an unavoidable consequence. 

Still, however, although these positions may be coni»dered 
as sound, some serious objections remain for discussion. 

1. In the inquiry, whether the courts of the United States 
possess jurisdiction of st criminal nature in any case not pro- 
vided for by an act of congress, it has always been supposed 
that the common law of England was alone to be considered 
Chase, J. says, ** If the United States can for a moment be 
supposed to have a common law, it must, I pres^mie, be that 
of England.''* 

Thus the attentbn has been confined to a part only of the 
general question; and if it is understood by courts, that th^ 
are only to decide whether the conunon law of England is in 
such cases to be the sole rule of decbion, it isr easy to account 
for some of the opinions that have been given. Both Chase, J. 
and Johnson, J. justly observe, that the coitomon law of Eng- 
land has been gradually varied in the different states, and that 
there exists no uniform rule by which the United States could 
be governed in respect to it The latter, with great truth and 
effect remarks, that if the power implied on the formation of 
any political body, to preserve its own existence and promote 
tlie end and object of its own creation, is applicable to the 
peculiar character of our Constitution, (which he decUneato 
examine,) it is a principle by no means peculiar to the com- 
mon law [of England.] ** It is coeval probably with the first 
formation of a limited government, belongs to -a system of 
universal law, *and may as well support the assumption of 

^2Dallas»384. 
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many other powers, as those peculiarly acknowledged by the 
common law of Ekigland."* 

We may account for most of the opposition in various parts 
of the Union from the question having been misunderstood 
That the common law of England was kept in view, to a 
certain extent by the framers of the Cpnstitution, even in 
criminal cases, and as such adopted by the people, cannot be 
doubted. The instances axe numeit)us. Impeachment, treason, 
felony, breach of the peace, habeas corpus, the trial by jury, 
and many other phrases and appellations, derived from the 
common law of England, appear both in the original tpxt and 
the amendments. But this, as justly observed by a learned 
jurist,t was not intended as a source of jurisdiction, but as a 
rule or mean for its exercise. In this sense alone we are to 
accept those technical terms, and by no means as evidence 
that if any common law was intended by the Constitution to 
be adopted as a rule of action, it was the common law of 
England. 



. • 7 Cranch, 32. TJmJttd Staita v. Hudwn, As this case was not argued by 
counsel, it does not distinctly appear why it was deemed by the court to 
depend on the common law of England, and why it sliould not have been 
taken up oh the general principle alluded to by Judge Johnson. This sponi 
taneous assumption of the ground of decision in the court below, confines the 
judgment of the supreme court to the question on the common law of Eng- 
land. 

In the Unittd States v. Burr, Chief Justice Marshall also refers to that 
'* generally recognized and long established law, which forms the aubstraium ' 
of ther laws of every state." {See Bobertaon't Beport of the Trial of Aaron 
Burr,) .. 

The Chief Justice of Pennsylvania, in a case in $ Binney, 558, truly 
observes, that " every nation has its common law." And are not the United 
states a nation? 

^ Mr. Duponeeau in his late work on the jurisdiction of the courts of the 
United States. 
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2. It is plausibly urged, that a system of law which defines 
crime, without appropriating punishment, possesses no efficacy 
and does not merit adoption, and it is inquired in what manner 
are offences against the law of nature to be punished. 

The question is not without its intrinsic difficulty, and an 
answer cannot be attempted without some diffidence, but it is 
hoped that the following view will be satisfactory. 

1. We may lay it down as an axiom, that in every sjrstem 
of law, whether express or implied, crime is held to be tiable 
to punishment of some sort 

The mere sense of guilt, however unhappy it may render the 
offender, yields no compensation, and affords no security to 
society. 

2. Punishment ought always to bear adjust relation to the 
nature and degree of the offence. Positive law is sometimes 
arbitrary and unreasonably severe; but the united sense of the 
community, some of whom may commit, and all of whom may 
suffer from the commission of crimes, is generally apposite and 
reasonable. If there is any deviation from the strict measure 
of punishment, it is generally on the side of humanity. 

3. Recurring, as far as we have materials, to the history of 
ancient law in Europe, for we cannot take Asia or Afirica as 
pur guides, we find that although the injured individual, or his 
nearest friends, were sometimes held to be entitled to take 
redress into their own hands, and pursue the offender by their 
own power ; a practice so dangerous was gradually overruled, 
and punishment, rendered the act of the whole, afforded 
through the medium of the whole, satisfaction propoirtioi^ed to 
the offence.* 

4. In remote times, and in most countries, this satisfaction 
consisted in the forfeiture of something of value; we have to 



* H^e the elegant elucidation of this subject by Lord Kaimes in his histo- 
rical law tracts. 
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this *ffe^ the authority of H&mr, Iliad, b. 9, v. 743. " The 
price of blood discharged, the murdei^ lives.^^ Of Toc^ifs, in 
respect to the ancient Grermans, ^^Imtur etiam hamundum 
certo armentorum ac pecorum nmnerq^^'^ &c..boiqicide is also 
punished by the forfeiture of a certain number of cattle or 
sheep ; and be adds, that those convicted of other crimes were 
fined in proportion, a part pf which wad paid to the prince, and 
part to him who was wronged^ ox to his relations. Imprison- 
ment was codded either to co^:ce payinent, or as a furth^ 
punishment. 

There was a tane, says Beccaria^ when all puni^imet^ 
were pecuniary.* Lord Kaimes lays down the sanie position, 
and it is a settled principle in the ancient law of England, that 
where an offeoce has been committed to which no specific 
punishment is affixed by statute, it is punishable by fine and 
imprisonmentt Here then we have materials which laborious 
inquiry would probably increase, for ascertaining the nature of 
those punishments .that by coiimion consent preceded positive 
law. Their imldness ought not to lead us to reject them. It 
would be a sorry argument to say, that because a severe 
punishment cannot be mflicted, the off^ider shall not be 
pulushed at all. Judge Story truly remarics,^ that it is a uttled 
principki tikdX when' an oSenee exists to which no ^)ecific 
punishment is affixed by statute, it is punishable by fitie and 
imprisonment, but when he adds, that if treason had been left 
wiUxMit punishment by an act of congress, the punishment by 
fine and im{»risonment must have attached to it; we must 
recollect that the power to declare tlie punishment being 
expressly given to congress, it seenis to be taken out of the 
general principle thai would otherwise be applicable. 



•C.ir, §46. 

t See also Grotius, b. 1, c 2. Puff. b. viii. c. 3, § 11. to the same effect. 

t Uiuted states v. CooUdge, 1 Gallison, 488. 
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On the whole, we arrive at the concluaon^ that crimes 
committed against society have been at all times the subject of 
punishment of some sort; that independent of positive law, the 
forfeiture (^property, or personal Uberty, has been tlie general, 
though not perhaps the universal character of punishment; for 
a differfenoe of manners will always have a strong influence oh 
the extent of punishment, as the people are mild and peaceable, 
or rugged and ferodous; and that the tribunals of justice in 
eveiy case within their jurisdiction, are thus provided with a 
guide, which if found inadequate to the safety of society^ 
may at any time be rendered more effectual by the legislative 
power. * 

It has been said, that td give it effect, the coimnon law ought 
to have been expressly enacted as part of the Constitution. 
But how could this have been done 7 Shotdd it have been 
described as the common law of Elngland? It was not 
contemplated. The common law of any particular state in 
the Union? This would have been equally inadmissible. It 
could have been introduced in ho other than some phrases as 
the following: 

^^The law of nature, or the just and rational obligations of 
** men in a state of political society, shall be the rule of decision 
" in all cases not otherwise provide for." And surely it would 
have been deemed a most unnecessary declaration. It has 
been well observed that the attempt to enumerate the jix)wer8 
necessary and proper to call the general power into effect, 
would have involved a complete digest of laws on every subject 
to which the Constitution relates — accommodated not only to 
the existing state of things, but to all possible changes; for in 
every new appUcation of a general power, the particular powers, 
which are the means of attaining the object, must often 
necessarily vaiy, although the object remains the same.* 

* Fedendist, No. 44. 
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In delivering the opinion of the Supreme Court in the 
United States v. Hudson and Goodwin, Judge Johnson ob- 
serves, that it " is not necessary to inquire whether the general 
"government possesses the power of conferring on its courts 
" a jurisdiction, in cases similar to the present, it is enough that 
"such jurisdiction has not been conferred by any legislative 
" act, if it does not result to these courts as a consequence of 
"their creation." With great deference to an authority so 
respectable, it is submitted that if the preceding observations 
are correct, that jurisdiction has been expressly given by the 
act of September 24, 1789, which although repealed by the act 
of February 13, 1801, was revived by the act of March 8, 
1802, and is now in full force. By this act the circuit courts 
are expressly invested with the cognizance, (the exclusive 
cognizance says the law,) of all crimes, and offences cognizabk 
undet the atUhority of the United States^ except where the 
laws of the United States shall otherwise direct If the 
iiffences of which we have been ^)eaking, arise under the Con- 
stitution^ they must be cognizable under the authority of the 
United States, and ^ thus rendered cognizable in the circuit 
courts. 

The same learned judge in a subsequent case, when he also 
delivered the opinion of the Supreme Court, most correctly 
drew from the Constitution itself, certain principles necessary 
to support the asserted jurisctiction of a legislative body to 
punish contempts against itself, which he justly observes 
involves the interest of the people. 

" The interests and dignity of* those who created the public 
" functionaries, require the exertion of the powers indispensable 
" to the attainment of the ends of their creation."* 

The question before the court was only on tlie jurisdicticm of 



6 Wheaton> 204. Anderson o. Dunn. 
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tbe house. The precise mtcure of the offence committed, did 
not appear on the &ce of the pleadings. It was observed by 
him, ^^ that we are not to decide that this jurisdiction does not 
*^ exist, because it is not expressly given. It is true, that such 
^ a power, if it exists, must be derived from inqdication, and 
^ the genius and spirit o[ our institutioBS are hostile to the 
^ exercise of implied powers. Had the faculties of man been 
^ competent to tbe framing of a system in which nothing 
^ would have been left to unification, the efifort would un« 
*^ doubtedly have been made. But in the whole Qf our admi* 
^ raUe Constitutbn, there is nof a grant of powers, which does 
^Snot draw after it others myt expressed, but vital to thm 
^ ^cercise, not substantive and independent, but auxiliary and 
^ subordinate.*' 

Now we may be permitted to remark, that the junsdfictioo 
thus raised and supported by necessary impfication, could in 
this case, have operated only on ttiose acts, wliich, by an 
implication equally necessary, were to be considered as 
offences. No act of congress has declared what shall con* 
stkute those ofiences. They must therefore essenftiaDy be^ 
what are termed contempts, or breaches of privilege at com<> 
men law. It was competent ibr the Supreme. Court, (was 
it not incumbent on them ?> to notice that the non-e3d8tence 
of flmy legislative provisions on the subject, rendeied it im- 
possibkt to justify an imprisonment by virtue of the speaker's 
warrant hr a non-existing ofience. But the observatjcm is, 
that ^^ the power to institute a prosecution must be dependent 
** on the power to punish. If the house oS representatives 
^ possessed no power to punish for contempt, the hntiatory 
^^ process issued in the operation of that authority, must 
^ have been illegal; there was a want of jurisdiction to jus- 
^^ tiiy it'' And the omission to take this ground, seems tp 
support the argument excluding the necessity of a statutory 
provision. 
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On the same ground we may advert to the exercise of the 
power of impeachment In neither of the cases already men- 
tioned, were the acts charged on the parties accused, statutory 
offences. Yet the doctrine opposed in this work would render 
the power of impeachment a nullity, in all cases except the 
two expressly mentioned in the Constitution, treason and 
bribery; until congress pass laws, declaring what shall con- 
stitute the other ^^ high crimes and misdemeanors.^' 

And thus the question seems to be at rest in the contempla^ 
tion of both these courts^ for such they must be termed, when 
acting in those capacities, and both of them are courts, from 
whose decision there is no appeal. 



%S 
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CHAPTER XXX. 



OF CHECKS AND RESTRAINTS ON THE JUDICIAL BRANCH. 



From these general views of the judicial power, we collect 
that it is in the nature 6f a principle incorporated for useful 
purposes into the Constitution, vested in various agents, some 
of whom derive their authority from the United States, and 
some from tlie states, and holding their offices, as will appear 
by reference to those constitutions, on various tenures, but all 
possessing the right of deciding on the validity of a law. 

If this power is in itself inordinate, if it is not consistent with 
the true interests of the people, it might have been excluded 
from, or carefully qualified in, the Constitution ; but it has be^n 
established by the people on full deliberation ; and a few addi- 
tional reflections on its nature and utility may be admitted. 

In the first place, we may observe, that a judicial power 
with such extensive attributes, is probably peculiar to this 
country. Where there is not a fixed and settled constitutioii, 
whether written or unwTitten, which cannot be altered by the 
legislature, the judiciary has no power to declare a law uncon- 
stitutional. In such countries, the people are at the mercy of 
the legislature. The appeals which they may make to their 
constitutions are disregarded if they cannot be enforced, and the 
constitution possesses merely a nominal value. It tends indeed 
to excite discontents, by exhibiting rights that cannot be enjoyed. 
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and promising restraints on government that ma; be broken 
with impunity. 

The Constitution of the United States was not framed, in 
this respect, on ground new to us. The principle had been 
previously inserted in all the state constitutions then formed. 
It has been preserved in all those since established, and none 
of the alterations which we have heretofore noticed, have been 
extended to this point 

We may then inqmre, in what mode or form of language it 
could have been excluded from the Constitution, and what 
would have been the eflfect of such exclusion. Being in itself 
a necessary incident to a regular and complete government, 
its existence is hnptied from the mere fact o[ creating ^ch a 
government; if it is intended that it should not be commensu- 
rate with all the powers and obligations of the government, or 
that it should not form any part df it whatever, express terms 
of qualification or exclusbn would certably be required. 

Now it would be difficult to reconcile the minds of freemen, 
to whom was submitted the consideration of a scheme of 
government, professing to contain those principles by which a 
future legislature and executive were to be regulated, to any 
declarations that a subversion or abandonment of those prin- 
ciples, by either branch, and particularly by the legislature, 
should be liable to no resistance or control. The judicial 
power potentially existed before any laws were passed; it 
could not be without an object ; that object is at first the Con- 
stitution. As the legislature proceeds to act, the judicial 
power Mows their proceedings. It is a corrective imposed by 
the Constitution on their acts. The legislature are not de- 
ceived or misled. Nothing indicates that Uiey alone are to 
decide on the constitutionality of their own acts, or that the 
people who may be injured by such acts, are unprovided 
with any other defence than open resistance to them. But 
without an adequate power in the judiciary to the effect 
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Inquired, tte people would either be driven to such reastanoe ; 
obliged to wait till they could obtain redress through th^ 
exercise of their elective powers; or.be compelled to patient 
submission. 

The rights of the people are better secured by the. general 
undefin^ judicial power, necessarily inferred from the general 
language of the Constitution itself, preexisting in their own 
state constitutions, and never surrendered to the United 
States. In the last mentioned aspect, it would appear sur- 
prising that those who were most appr^nsive of the sel& 
increasing ppwer of the general government, did not perceive 
the bulwark of their safety. The courts and the judges oi 
every state possess, as befi>re observed, the rigt^ tp decide on 
the constitutionality of a law of their Qwki state and of the 
United States. The principle itself, ami not the meretribut 
nal, constitutes the puUic security. That such decisions am 
subject to the appelate jurisdiction h€9retDfore spoken of, forms 
no objecti(»i to their usefulness. The ofcgect of this jurisdiction 
is to produce uniformity. Instead of redudng, it enhances 
the value, while it proves the universal bearing of the principle 
itself. 

In the organizivum of this power thujs salutary, thus neces- 
sary, is found the only difficulty. To render it wholly inde* 
pendent of the people, is olgected to by many: to affe^ its 
necessary independence by the modes of creating and uppcnnt^ 
ing its ministers, is liable to equal objections. In the first 
case, arbitrary and despotic procesdings are apprehended. 
It is supposed to be the natural disporition of man, when 
placed above control, to abuse, tns power, or, if no corrupt 
motives produce this consequence, there sometunes are found 
a laxity, a carelessness, a want of sufficient exertion and 
deliberate judgment in the exercise of it. On the other band, 
if instead of availing himself oS his own knowledge and 
capacity, the judge submits to be gov^ned by the opinions of 
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others ; if he aUovi^ the desire to retain his office, the fear of 
^ving offence, or the love of popularity, to form any part of 
the ingredUentft of lus judgment, an equal violation of his trust 
is apparent It is therefoare not without anxiety that the patri* 
otic mind endeavours so to regulate the organization of this all 
essential power, that it shall be safely steered between the two 
extremes. 

In all gov^^mmrats retaining a semblance of the preservation 
of popular rights, it is believed that the structure of the judicial 
power ought to be founded on its independence. The tenure 
of office is therefore generally during good behamour. But in 
some of our state governments, judges are appointed for a term 
of years. In some, the appointments are made by the executive, 
in some by the legislative powcs'. The mode of appointment 
is of little consequence as to the principle, if, when it has been 
made, the magistrate is independent of the further favour of the 
app(Hntmg power. The more important question is the condi- 
ticHi and duration of the appointment The condition of good 
behaviour necessanly accompanies all judicial appdntments, 
for whatever term they may be granted. There are none during 
pleasure in this country, although the case is otherwise as to 
some high judicial stations in England.* Cases of misbeha- 
viour are therefore to be provided against Honest errors in 
judgment do not amount to imsbehaviour. The court of the 
last resort is to correct all those which take place in the pre- 
vious tribunals. If this court shall itself be deemed to have 
committed an error, there can be no redress, because from the 
nature of things, there must be some point at which to stop : 
and it is better that an individual should sustain an injury, than 
Uiat the whole system should be thrown into disorder. 



f The lord cbanceDor, the judges of the courto of tdmiralty, Yice-«dmU 
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This last, resort may be differently constituted, but there 
must be scHne final mode of deciding. 

On some occasions of dissatis&ction with the decisions of the 
supreme court, different modes of reyimng even their decisions 
have been suggested. The last of these known to the author 
has been to convert the senate into the final court of error and 
appeal. 

Of their competency in a practical view, no doubt can be 
entertained, but of the benefit which the public would derive 
by their unavoidable suspension of legislative business, with 
other high functions devolved on them, while tlieir time was 
occupied in the trial of causes, there would be much room ibr 
doubt i 

But, however this ultimate, tribunal may be constituted, it ia 
still to be the last resort; and, since human infallibility. can no 
where b^ found, it may also pronoun(5e erroneous judgments 
for which there would be no redress. • • 

In all these institutions we must therefore- recognise the 
imperfection of man, and content ourselves with the intentioa 
to act rightly, although the decirion, in the apprehension of 
many,, may be wrong. 

In some states, a power is given to the executive auth(»rity 
on the application of a certain, proportion of* the legislature to 
remove a judge from office. Reasons will occur both for and 
against such a provision. If a judge should be incapacitated 
by infirmity or age, or be otherwise, without any fault of his 
own, prevented from performing his duties, he would pot be a 
proper subject for removal by impeachment ; yet, where duties 
cannot be performed, the officer should not be continued. The 
incapacity should, however, be established in the specific case, 
and to lay down a general rule, that on the attainment of a 
certain age, the judge shall no longer be admitted to act, may 
withdraw from the service of the public a person capable of being 
highly useful to them. In New York the commission lexiHres 
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at the age of sixty years ; in Connecticut at seventy years ; 
and thus their constitutions seem to intend to impose laws on 
nature itself, or to drive from their own service men in whom 
may still reside the most useful faculties, improved by time and 
experience. The Constitution of the United States abstains 
from this error. 

But the power of removal intended, in those states where it 
is found, to be exercised in cases of actual and not implied 
incapacity^ may in practice be carried further, and if the repre^ 
sentatives of the people hold the opinion that the proceedings 
of a judge are contrary to the public interests, an application 
for his removal may be made to the governor. If, for instance, 
he has decided that one of tlieir laws is imconstitutional, and 
they retain a different opinion, or if his constructions of, and 
proceedings under a law not objectionable in itself, differ' from 
their own views of the same subject, dissatisfaction with his 
cmtktct which may be very honestly felt, fDay occasion an 
address for his removal, not as a mode of avoiding or reversing 
liis decisions, for that could not be the effect, but as an exam- 
ple to others, and perhaps in some degree, it might be calcu- 
lated for a punishment to himself. 

Now, laying aside all party considerations which sonietimes 
may operate, perfiaps unconsciously, with the best men, we 
must inquire into the principle on which such removal would 
be founded, and we shall find it to be that of setting up the 
judgment of the people through their re{»fesentatives to correct 
the j udgmant of the judicial power. 
. If the Constitution of the particular state fairly admits of 
this construction, it is the will of the people, and must be 
obeyed. It is a control reserved to themselves over the 
general character of the judicial power, anid to that ext^at 
impairs its absolute independence. In the absence of corrupt 
motives, which might justify an impeachment, it is the only 
mode of rectifying a course of erroneous judgments tending to 
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produce puUic iiqury. But it is liable to the objectbn that 
those who thus undertake to decide, are seldom so weU quali- 
fied for the task as those whose peculiar studies and occupa- 
tion may be considered as having enabled them to judge. 
Another objection is, that removal in this manner being in 
every sense an evil, a fear of displeasing the legislature may 
always hover over the pund of the judge, and prevent his being 
the impartial and inflexible mediator between the legislature 
and the people, wUch the people intended he ^uld be. 

The advantages and disadvantages <^ the whole subject 
must have been duly considered by the framers of our C!onsti** 
totioii, and the p^le at large have confirmed the result of 
their judgment 

There is, howev^, one power vested in the legi^ture, of 
which they cannot be deprived* They are authorized ^ from 
time to time'* to ordain and establirii tribunals inferior to the 
supreme court, and such courts they mfty at any imm abcdish. 
Thus, as before noticed, the act of 1801, establishing cetixM 
ckcuAt courts was repealed in 1803, and the commissions 
granted to the judges were consequently avoided. 

To this instance we may be permitted to refer, for the pur- 
pose of showmg the high' independence of all party conadera- 
tions, that appertains to the character of a jodge. The 
supreme court, whidi ai&tned a decision by which ihe validity 
of the repealmg act was establi^ed,* was ni tlmt time com-^ 
posed entirely of men poMtically adverse to that whkh, by tt 
sudden revolution, had become the predonmiant party in the 
kgtslature. Yet the ctecision was unanimously given, one of 
the judges only being absent on account of ill-health. And 
such are the true nature and spirit of a judicial instituticm, that 
there can be no doubt that the same principle; the same entire 
repudiation of party s{mit, would govern men of all political 

* Stuart V. Laird» 1 Cranch, 308. 
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impressions, when required to ^t on similar occasions by the 
Constitution and their country, Party spirit seldom contami- 
nates judicial functions. 

On the whole, it seems that with the right to new model all 
the inferior tribunals, and thereby to vacate the commissions of 
their judges, and with the power to impeach all judges what- 
ever, a sufficient control is retained- over the judiciary power 
for every useful purpose; that it is a branch of government 
which the people have the strongest motives to cherish and 
support, and that if they value and wish to preserve their 
Constitution, they ought never to surrender Uie independence 
of their judges. 



36 
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CHAPTER XXXI. 



OF CHECKS AND CONTROLS ON OTHER BRANCHES OP 
THE GOVERNMENT. 



Is there any foundation for the position, that in a republic 
the people are naturally betrayed by those in whom they trust ? 

Is it true that personal power and independence in the 
ma^trate, being the immediate consequence of the favour of 
the people, they are under an unavoidable necessity of being 
betrayed ?* 

Were tliis objection well founded, we should shrink with 
horror from the formation of a republic. Let us examine how 
it is attempted to be supported. 

The first postulate is, that those who are in possesidon of 
power, generally strive to enlarge it for their own advantage in 
preference to the public good. In those governments where 
no restraint on the conduct of public officers is provided, we 
s^ to what an extent this propensity has been sometimes 
carried. Rome is the &vourite example adduced to support the 
proposition. 

It was found impossible for the people of that state, ever to 
have faithful defenders. Neither those whom they expressly 
chose, nor those whom some personal advantages enabled to 

* See this bold assertion and its feeble Ulustntion, in Delolme» book 2» ch.ix. 
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govern the assemblies, were iinited to thdm by any common 
feeling of tbe same concern. The tribunes pursued with zeal 
and perseverance, no greater otgect thai^ to procure admisaoQ 
to all the different dignities in the republic. To admit thet 
plebeians to participate in offices previously confined to 
patricians, was considered a great victory over the latter. ThQ 
use they made of the power of the people was to increase pre- 
rogatnres, which they falsely called the prerogatives of all, but 
which the tribunes and their friends alone were likdy to enjoy. 
But it does not appear that they ever set bounds to the terribly 
power of the ma^gtrates, or repressed that class of citizep$ who 
knew how to make their crimes ps^ss unpunished, or to regulate 
and strengthen the judicial power; precautions without wliicli 
men might struggle to the end of time, and never attain true 
liberty. 

Such are the views taken of this great, but internally 
imperfect republic, and a general . proposition is illogically 
deduced from a particular instance. 

If a Constitution is so framed that official power becomes at 
once absolute and independent of law ; if the magistrates who 
sxe to administer the law are authorized like the j?r(B/or5, to 
make it from time to time as they think proper, and if a 
competition is admitted among the public officers, as to who 
shall exercise the most authority, and he who succeeds the 
best, cannot be compelled by the people either to surrender or 
reduce it ; the very appointment, in such case, tends to stimulate 
all the evil propensities, and create a dereliction of all the 
moral obligations of man. But it is an error to suppose, (if it is 
supposed,) that this is confined to republican forms. The 
distinction would only be in name. Create a government of 
any kind, and invest its officers with powers so extensive and 
uncontrollable, and there will be the same abuses. The only 
difference will be that in one case we shall say the people are 
oppressed ; in tbe otb$r that they ar^ betrayed. 
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A knowledge of human nature, too perspicacious not to pre- 
ceive the danger, and too cautious not to provide against it, ' 
dictated in the composition of our Constitution, those checks 
and balances cm which its purity and contmuance were 
calculated to depend. While all necessary power was granted, 
every sound precaution was adopted to prevent its abuse. 

We have already considered the exjH-ess restrictions on the 
legislature, and have seen that on some points they cannot 
legislate at all, and on many others they can act only to a 
limited extent; but a wider view may be now taken, and an 
examination of the entire context will fully exhibit a pervacfing 
principle, which, while it secures the due performance of public 
ijuty, (urevents its abuse. 

Tlie legislature is m the first place restrained by a fixed and 
absolute Constitution, over which it has no sort of power. In 
some countries, and in one of our own states,* the legislature 
laying their hands on the Constitution, niay so mould it from time 
to time, as to give a sanction to measures not within its original 
contemplation. But the Constitution of the United States, the 
work of the people, alterable only by the people, possesses a 
sacred and intangible character in respect to the legislature. 
This is, therefore, the great restraint. When the legislature 
feels that it has no power unless the Constitution has given it, 
the mere shame of being defeated in any step which cannot be 
supported, compels it to k)ok to the Constitution for its authority, 
and if it cannot find it there, to desist from the measure. 

Secondly, as this may not always be a sufficietit restraint. 



* The state oi Maryland, The leg^ature of that state may alter or abolish 
Any part of the Constitution or the bill of rights, provided the bill for that 
purpose is passed three months before a new election, and is confirmed by the 
general assembly at the first session af1:er such election, the object of which 
proviso undoubte^y is to afford the people an opportunity to testify by the 
l«moval of the memben a disapprobation of their measures. 
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the judicial power presents an efTectual barrier against its 
excesses, the observations on which head need not be repeated. 
But, as observed, the judicial power possesses no spontaneous 
motion — ^it must be called into action by the application of 
others — either individuals, or constituted authorities, — and in 
the mean time, the obnoxious law may not only take its place 
in the statute book, but be injuriously acted upon. The third 
corrective therefore, is the hands of the people, who do not, as 
disingenuously remarked,* make no other use of their power 
than to give it away. The biennial election of the house of 
representatives, of which the people can by no artifice be 
deprived, secures to them the power of removing every mem- 
ber of that house who has shown, either an inability to com- 
prehend, or an unwillingness to conform to the transcendent 
obligations of the Constitution, which he has sworn to support. 
Here, then, we have the protection and safety unknown to 
those countries where, either the legislature elect themselves, 
or enjoy an hereditary right, or where, although the represen- 
tative principle may be nominally kept up, its exercise may be 
suspended or postponed at the pleasure of another part of the 
government. 

It is true, that this mode of reforming the abuse, is not at 
first full and complete. The senate, which must have con- 
curred in the unconstitutional law, is not renewed at the same 
period, but the Constitution, which for reasons heretofore 
assigned, conferred on this body a longer duration of office, 
has regulated the continuance of each senator, so that at the 
end of every two years one-third of the whole must be chosen 
anew. The sense of the people, indicated by a full change in 
the house of representatives, and by the change of one-third of 



* By Dehkne^ in the chapter already referred to. 
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tbe senate, could not be without eflfect, and in two yeai^ moi^ 
it would be imperious and irreastible. 

A further restraint, though less definite, yet not without 
considerable weight, may be conceived in the influence 
arising from the portion of sovereignty remaining in the states. 

Although, to the full extent estaUished by the Constitution, 
the power of the legislature of the United States is superior to 
that of the states, yet in the smallest particular in which they 
jMLSS beyond the true line, the power of the states is in fuU 
effect The states will always maintain a reasonable jealousy 
on this suligept. 

In all matters not transferred to tbe general government, 
the rights and interests of the people are confided to the care of 
the state governments, and an anxiety to secure and defend 
them has been unifowoly apparent in all the states. The 
detdre of preserving harmony and order, nay, the very love of 
power, always more valuable where it is least resisted, will 
operate with great efiect on the national legislature to prevent 
its felling into unnecessary collisions with the states. Tins con- 
sideration will have the greatest influence with the members of 
the senate, who, although they do not in any sense sit and act 
as states in a federative quality, and are not bound by instruc- 
tions—yet cannot but look with much respect to, and feel a 
close connect]<m with the legislature of the state that appcHnts 
them. 

2dly. The fears of those theoretical writers, who have 
gratified themselves by lamenting the internal dangers of bur 
republic, have been chiefly directed *against the tendency of 
the executive authority to overpower the freedom of the 
people. 

It is supposed that much is to be apprehended fiom the 
influence of an ofiicer who has the power of appointing so 
many other oflicers, and who is entrusted with the management . 
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of the military force. It is true, th^ admit that as he has not 
exclusively the appointment to office, this influence » thereby 
dCNnewhat diminished, but the recommi^ations procee&ig 
bfxa him alone, and the power of dismission being exclusively 
with him, the hope df the one, and the fear of the other, must 
coofet on him an excessive and alarming influence. All these 
considerations may have weight, yet the evil consequanc^ 
firedieted are not Ukely to ensue. 

The military force, as we have seen, is well regulated not 
cmly fay the constitutional prohiUtbn to provide for its support 
for akmger term than two' years, bul also by the poyfer that 
congress have to shortai even that period, and by the great 
improbability that an, American army would consent to subst»- 
Inte for regular subsistence and the aiqH^^bation of their 
countrymen, the tumultuary and precarious exactions of 
internal warfare, and convulsixxis, personal dangers winch 
must be certain, and eventual ruin from which they cannot be 
ex!empted. The influaM^e supposed to arise in reqiect to the 
appointments to, or dismissions from oSce^ canc^)erate only in 
a narrow circle, and however far it might be carried, would 
not tend to the sid^vermon of tibe govemBoent, or even to any 
.ma<mal alteration of it, idnce the value of the dfices would 
always depend on the inreserVation of the Constitution and tiie 
liLws, and their emcduments could not be carried bey(»)d their 
legal limits. « 

No person is eligible to the office of president before he 
attauas the age of ikirty-five years, ncM* unless he has been a 
resident within the United States for yo^r/eew years. 

The object of the latter provision is, that his halats and 
opinions shall be as much as pos^ble purely American^ but 
temporary absence on public business, and particulariy on an 
embassy to a foreign nation, would not be an interruption of 
residence in the sense here afiixed to it. 

The senator miist have attained the age of thirty years, and 
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the members of the house of representatives the age ofiioenty- 
Jive years. 

In some of the states, the chief executive ma^trate is not 
agmn eligible, until an interval has elapsed, after having served 
a certain time. The Constitution of the United States, on the 
contrary, admits the same individual to be continued in (^ce 
by re-election during his life. 

The propriety of a rotation in office, has had some warm 
advocates. The chief arguments in its favour seem to be, 

1. That it renders the people more secure in their rights 
against an artiiil and ambitious man. If it were impos^ble 
that the chief magistrate should be re-elected after serving for 
a given time, it would be in vain for him to concert plans and 
create an insidious influence for the promotion of his own 
continuance in power. 

3. On an opposite principle, it is supposed that he would be 
more independent in the ex^*cise of his office: when, knowing 
that he could not be re-elected to it, he would not be under the 
necessity of courting the popular favour. 

And 3dly. It has occurred to the imaginations of some, that 
there would be no small danger that the great powers of 
Europe, being interested in having a friend in the president of 
the United States, would interpose in his election, and the 
dangers and misfortunes of Poland be renewed in America.* 

In answer to these objections, it has bean said with great 
truth and force: 

1st That one ill effect of the exclusion would be a diminu- 
tion of the inducements to good behaviour. Less zeal would 
be felt in the discharge of a duty, when the advantage of the 
station must be relinquished at a determinate period. The 
desire of inward is one of the strongest incentives of human 



See debates in Virginia convention* vol. iii.p. 67. 
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conduct, and the best security folr fidelity, is to make interest 
coincide with duty. Even the love of fame, the rulii^g passion 
of noble minds, prompting a man to plan and undertake ardu- 
ous enterprises for the pubUc benefit, which might require 
time to perfect them, would deter him irom the undertakii^ 
if he foresaw that he must quit the scene before he could 
fu^complish the work, and commit it, together with his own 
reputation, to hands ,tbat might be unequal or unfriendly to 
the task. 

3dly. Ebqperience is the parent of wisdom, and highly de* 
sirable in the first ma^strate of a nation. It would be injurioun 
and absurd to declare, that as soon as it is acquired, its possessor 
shall be compelled to abandon Uie station in which he acquired 
it, arid to which it id adapted. 

3dly. A third ill ejfifect of the exclusion would bp, the banish* 
kfig men fixnn stations in which their presence might be, of the 
greatest moment to the public interest on particular emergen* 
cies. An ordinance which prevents a nation from making use 
of its own citizens, in the manner best suited to peculiar exi» 
gendes aod circumstances, must be unwise. Suppose, for 
instance, a war to exist, suidthe president then in place^ pecu* 
liarly fitted by his military talents and experience to conduct it 
to advantage : to be obUged to exclude him fifom office, perhaps 
to substitute inexperience for experience, and thereby unhinge 
and set afloat the settled train of administration, might be of 
the greatest detriment "* 

The apprehension of the interference of foreign nations in 
regard to the office of president, unless he was at first elected 
{(X Ufe, seems to be without foundation. While he is elected 
only for four years at )at time, it is evident that it would be of 
no use to foreign powers to corrupt him, unless they can 
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intimidate or coftiipt those who elect him ; but by the guarded 
provisions of the Constitution, it is impossible to know for a 
long time beforehand, who those electors will be. As, how- 
ever, this mode of election has now become the act of the 
people, and the electors are merely nominal, the whole body 
of the people, or at least a majorit)r of them, must be corrupted 
or intimidated, before such a scheme can succeed; a measure 
not very practicable by any foreign power. It is well known 
that in Poland, the king was elected, not by the people at 
large, but by an aristocratic class, smaU in number, and there- 
fore accesable to foreign intrigues. 

If it were desired by such powers to obtain an undue ascen- 
dancy in our government, the attempts would be made, not on 
the president, but on the members of the legislature, and par- 
ticularly of the senate, but in no government is it recollected 
that a necessary rotation in office was ever imposed on the 
members of the legislature. 

Down to the present moment, nothing in point of fact has 
occurred among us to excite a regret at the continued eligibility 
of the same mdividual. No undue influence has been prac- 
tised, and the voice of the people, sovereign in fact, as well 
as in theory, has been mdependently exercised, both in the, 
continuance and in the removal of their public agents; The 
predominant feature of the American character, seems, in 
truth, to be that sort of good sense, which invariably leads 
to just distinctions between partial and general benefit It 
IS not pretended, that party ebullitions do not sometimes 
overpower the calm reflection of the community, but the 
illusions are temporary, and the sound judgment which never 
wholly departs from the entire body, ultimately recovers its 
ascendancy. 

That universal phrenzy of the nation, of which Europe, both 
in ancient and modem times has exhibited instances, never 
found place with us. Temperate and self-collected in the most 
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trying seasons, America always pursued a regukr course, 
terminating in that security and peace, which violent agita- 
tions and tumultuous passions could not have procured. Their 
good sense displays itself in the utter rejection of personal 
influence, when the pursuits of the party are hostile to the 
general sentiment What is believed to be for the public good, 
is never sacrificed to the views of any individual, however 
distinguished 

But there are certain legitimate restraints on the office of 
president, which remove from the people every cause of 
unea^ness in res[>ect to it. 

These restraints consist, in part, of those already mentioned 
in regard to the legislative bodies. In the first plabe, he is 
equally bound by the Constitution, and must feel> the same 
interest in conforming to it, that is felt by those bodies. He 
has even less to do in respect to alterations of the Constitution 
than the two houses have. He cannot recommend to the 
people an amendment of it, and if the two houses resolve to 
submit one to them, his concurrence in their so doing is not 
required,* and perhaps would not be allowed. 

Self-interest, (as just before observed,) is one of the strongest 
permanent influences of human action, and wherever it can 
be coupled with pubUc duty, it affords great reason for believ- 
ing that they will act in concert. 

Now, if we consider that the president, being a ^ngle officer, 
without those combinations which may be formed by the 
members of the two houses ; not at any time during his official 
existence, returning to and mixing with the mass of the people, 
and thereby to some extent enabled to deceive and mislead 
thejoQ; but whatever may personally be his social habits and 
republican simplidty, still separated from extensive practical 
intercourse by the very nature of his office; we shall at once 

* HoUingsworth o. Virginia, 3 Dallas, 378. 
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perceive that all eyes bdng constieaitly fixed cm him, bi^ 
motions will always be scrupulously watched, and so much of 
the regular execution of his {)ower as may be considered to 
depend on popular acquiescence, will be diminished, in propor- 
tion as he evinces a design to extend it beyond- its consti-^ 
tutioQal bounds. 

Nor would the supposed influence of the other executive 
officers support him in such cases. Compared with the mass 
of the people, their numbers are small, and their very depend- 
ence on him would render them suspected. Bdt the interests 
of those officers would operate in another direction : as a wilful 
infnngement of the ■■ Constitution will naturally terminate in 
gome way, in a destitutbn of the president's power, their 
interest would not be promoted by contributing to an event 
injurious to themselves, since his successor would of course 
manifest a deference to public opinion b}' removing all the 
promoters and participators of the preceding delinquency. 

The Constitution may therefore be considered as having a 
still stronger hold on the president, than on the le^slative 
body. 

2dly. If, from its nature, any political or casual motives 
could have an effect on the judicial bterposition when 
regularly called forth, it would seem that it would be exercised 
with more alacrity against a sit^ officer, already become the 
subject of general suspicion or disi4)probation, than against 
those acts which must be considered as the measures of the 
entire government 

But this is altogether an iUegitimate view of the character 
of the judicial power and mode of action. On the contrary, 
the president, while labouring under public reprobation*, wojild 
look forward to the judiciary, with a certain confidence that 
prejudice and error would find no room in the judgmente by 
which the legality of his conduct would be decided. 
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This check upon him would therefore be the more cmoplete 
by being unbiassed and certain. 

3dly, But, as before observed in regard to the legislature, 
the opportunity for this judicial intervention in its common 
form, may be remote, and one transgression not resisted, may 
lead to another, till the accumulation becomes too heavy to be 
borne. 

Then, the power of the people arises in its majesty, and 
through their appropiiate organs, the house of representatives, 
the judicial power is {appealed to in another, a most imposing 
and conclusive form. ' 

The dignified tribunal which the Constitution has provided 
for the trial of impeachments, has now the eyes of the publio 
immovably fixed on it Guilt or innocence, not prejudice or 
party motives, form the ^und of decision, and although the 
senate d6es not directly vacate or annul the illegal acts that 
have taken place, which are still left to the redress of the 
ordinary tribunals i it prevents the possibility of their being 
again comnutted by the same individual, and the probability 
of their being copied by another. / 

4thly. And so effectual are the disqualifications which the 
senate may pronounce, that if the people, subsequently imposed 
on and misled by the discarded president or his partisans, were 
inclined again to confide a public trust to him, it would not 
be in their power to do so. The sentence of the senate is 
immutable. 

No similar caution, no analogous defence of the people 
ag^nst their own dangerous clemency or forgetfulness, are to 
be found elsewhere. The ostracism of Athens^ the interdictions 
from fire and water of Rome ^ the disqualifications in sentences on 
impeachments in England^ might all be repealed, and the party, 
however poUtically dangerous, be restored to his former tank. 

It may be inquired, why the poww of pardoning should be 
absolutely excluded in such a case as this? The answer has 
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already been given. The safety of the people is the supreme 
law : their liberties properly regulated and secured are the 
cardinal otgects of republican constitutions. Those who have 
evinced the capacity to abuse a public trust ought not to have a 
second q[)portunity to do so. If it were possible to remove the 
disqualification thus solemnly imposed, the state nqght be 
thrown into disorder ; factions in favour of the deliiiquent be 
formed; contrary pretensions be warmly, periiaps forcibly 
asserted — and the bloody, civic contests of ancient Rome might 
be renewed on the polluted arcnez of a modem and a temperate 
repubUc. It is infinitely preferable that one man should be 
meritedly deprived of part of the rights c^nd privileges of citizen- 
ship, than that the peace and happiness of the whole ccnnmu- 
nity should be endangered. 

The sentence itself is at the utmost a mild one ; but the 
object of it is still liable to the ordinary process of justice. If 
his crime should be of that high class which subjects him to the 
forfeiture of life, the president for the time being still possesses 
the power to prevent its infliction. The individual with the 
€iccumulat6d weight of two convictions, might safely be pal**- 
doned in respect to the second. He never could 9gain become 
an object of pubUc confidence. 

To these views of the checks upon this office, we may add 
the power of the people, when the quadrennial period of election 
returns, to remove him, whose conduct, although it may not 
have amounted to actual delinquency, has excited even ihek 
suspicion. 

Referring, without repeating it, to the last chapter, we may 
thus recognise in every part of the Constitution those cautious 
provisions, forming adequate checks on every power it confers, 
restraining all fiom doing wrong, yet not productive of an 
inconvenient interference with each other wheb all do right; 
contributing to preserve a necessary purity and vigour, and 
rendering the mere distribution of power the means of correcting 
its abuse. 
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OP THE PERMANENCE OF THE UN^ON. 



Quamta respublica multa perderet et ornanieiiU di^itatis et praeriiU* 
stabOiUtifl aux. OraHo pro MarceUo^ 

Havinq thtis endeavoured to delineate the general features 
of this peculiar and invaluable fcnrm of government, we shall 
conclude with adverting to the principles of its cohesion, and to 
the provisions it contains for its own duration and exten^n. 

The subject cannot perhaps be better introduced than by 
presenting in its own words an emphatical clause in the Con- 
stitution. 

TTie United States shall guarantee to every state in the Union 
a republican form of govemmenty shall protect each of them 
against invasion, and on application of the legislature, or of the 
executive when the legislature cannot be convened, against 
domestic violence. 

The Union is an association of the people of republics; its 
preservation is calculated to depend on the preservation of 
those republics. The people of each pledge themselves to 
preserve that form of government in all. Thus each becomes 
responsible to the rest, that no other form of government shall 
prevail in it, and all are bound to preserve it in every one. 

But the mere compact, without the power to enforce it, 
would be of little value. Now this power can be no where so 
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properly lodged, as in the Union itself. Hence, the term 
guarantee, indicates that the United States are authorized to 
oppose, and if possible, prevent every state in the Union from 
relinqmshing the republican form of government, and as 
auxiliary means, they are expressly authcnrized and required 
to employ their force on the apphcatipn of the constituted 
authorities of each state, "/o repress domestic violence,^^ If 
a faction ^ould atten^t to subvert the government of a $tate 
for the purpose of destroying its repubUcan form, the paternal 
power of the Union could thus be called forth to subdue it. 

Yet it is not to be understood, that its interposition would 
be justifiable, if the people of a state should determine to 
retire firom the Union, whethet they adopted another or 
retained the same form of government, or' if they should, 
with the express intention of seceding, expunge the repre- 
sentative system from their code/ and thereby incapacitate 
themselves from concurring acCtmling to the modb now pre- 
scribed, in the choice of c^ain public officers of the United 
States. 

The principle of representation, although certainly the 
wisest and best, is not essential to the being of a republic, 
but to continue a member of the Union, it n^ust be preserved, 
and therefore the guarantee must be so construed. It depends 
on the state itself to retain or abolish the principle of represen- 
tation, because it depends on itself whether it will continue a 
member of the Union. To deny this right would, be incon- 
sistent with the principle on which all our political systems are 
ftninded, which is, that the people have in all cases, a right to 
determine liow they will be governed^ 

This right must be considered as an ingredient in the original 
composition of the general government, which, though not 
expressed, was mutually understood, and the doctrine hereto- 
fore presented to tt^ reader in regard to the indefeasible nature 
of personal all^iance^is so far qualified m respect to aUegianoe 
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to the United States. It was observed, that it was coippetent 
for a state to make a compact with its citizens, that the recip- 
rocal obligations of protection and allegiance might cease on 
certain events ; and it was further observed, that allegiance 
would necessarily cease on the dissolution of the society to 
which it was due. 

The states, then, may wholly withdraw from the Union, but 
while they continue, they must retain the character of repre- 
sentative republics. Governments of dissimilar forms and 
principles cannot long maintain a binding coalition. " Greece,'' 
says Montesquieu, " was undone as soon as the king of Mace- 
don obtained a seat in the amphyctionic council."* It is 
probable, however, that the disproportionate force as well as 
the monarchical form of the new confederate had its share of 
influence in the event But whether the historical fact sup- 
ports the theory or not, the principle in respect to ourselves is 
unquestionable. 

We^have associated as republics. Possessing the power 
to form monarchies, republics were preferred and instituted.. 
The history of the ancient, and the state of the present world, 
are before us. Of modern republics, Venice, Florence, the 
United Provinces, Genoa, all but Switzerland have disap- 
peared. They have sunk beneath the power of monarchy, 
impatient at beholding the existence of any other form than 
its own. An injured province of Turkey, recalling to its mind 
the illustrious deeds of its ancestors, has ventured to resist its 
oppressors, ^nd with a revival of the name of Greece, a hope 
is entertained of the permanent institution of another republic. 
But monarchy stands by with a jealous aspect, and fearful lest 
its own power should be endangered by the revival of the 
maxim, that sovereignty can ever reside in the people, affects 
a cold neutrality, with the probable anticipation that it will 
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conduce to b^rbariap success. Yet that gallant cpuntiy, 
it is trusted, will persevere. An enlightened people, disci- 
plined through necessity, and emboldened even by the gloom 
of its prc^pects, may acpomplish what it would not dand to 
hope.* 

Tliis abstract principle, this aversion to the extensicm of 
republican freedom, is now ihvigprated and forced by an 
alliance avowedly for the piu*pose of overpowering all efToit^ 
tp relieve mankind from their shackles. It is essentially and 
professedly the exaltation of monarchies over republics, and 
even over every alteration in the forms of mcmarchy, tending 
to acknowledge or secure the rights of the peq)le. The 
eyi^tence of such a combination warrants and require that 
in • some part of the civilized world, the republican system 
should be able to defend itself. But this would be imper- 
fectly done, by the erection of separate, independent, though 
contiguous governments. They must be collected into a 
body, strong in proportion to the firmness of its union; re- 
spected and feared in proportion to its strength. The prin- 
ciple on which ^lone the Union is rendered valuable, and 
which alone can continue it, is the preservation of the repub- 
liqan (onn» 

In what manner this guaranty shall be effectuated is not 
explained, and it presents a question of considerable nicety 
and importance. 

Not a word in the Constitution is intended to be inoperative, 
and one so significant as the present was not lightly inserted. 
The United States are therefore bound to carry it into efifect 
whenever the occasion arises, and finding as we do, in the same 



* since this passage was writtep, the affairs of Greece have assumed some- 
what of a different aspect The Turkish fleet has been accidentally destroyed 
by the combined powers, and the French have landed a body of men, with an 
apparent intention to promote the independence of this afflicted country. 
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ctanse, the engagenn^fit to protect each state against domestic 
violence, which can only be by the aims of the Union, We ar^ 
assisted m a due construction of the means of enforcing thd 
guaranty. If ike majority o( the people of a state deliberately 
and pekceably resolve to relinquish the republican form d 
government, they cease to be members of the Union^ If 2t 
fection, an inferior number, mdke such an effort, and endea* 
vour to enforce it by violence, the case provided for will have 
arisen, and the Union is bound to employ its power to 
^event it 

The power and duty of the United States to interfere with 
the particular concerns of a state are not, however, limited to 
the violent efibrts of a party to alter its constitution. If from 
any other motives, or under any other pretexts, the internal 
peace and order of the state are disturbed, and its ovm 
powers are insufficient to suppress the commmotion, it be- 
comes the duty of its proper government to apply to the^ 
Union for protection. This is founded on the sound prin* 
ciple that those in whom the force of the Union is vested, in: 
diminution of the power formerly possessied by the state, are 
bound to exercise it for the good d the whole, and upon Ae 
obvious and direct interest that the whole possesses in the' 
peace and tranqiuUity of every part At the same time it is 
properly provided, in order that such interference may imC 
wantonly or arbitrarily take pla<», that it shall only be on 
the reqirest of the state authorities: otherwise the self-govern- 
ment of the state might be encroached upon at the pleasure 
of the Union, and a small state might fear or feel the effects 
of a combination of larger states against it under colour of 
constitutional authority; but it is manifest, that in every 
part of this excellent system, there has been the utmost 
care to avoid encroachments pn the internal powers of the dif- 
ferent states, whenever the general good did not imperioceiy 
require it 
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No form of application for ibis assistance is pointed out, nor 
has been provided by any act of congress, but the natural 
course would be to apply to the prerident, or officer for the 
time being, exercising his functions. No occa^onal act of the 
le^lature of the United States seems to be necessary, where 
the duty of the president is pointed out by the Constitution, 
and great injury might be sustained, if the power was not 
promptly exercised. 

In the instance of foreign invasion, the duty of immediate 
and unsolicited protection is obvious, but the generic term 
invasion^ which is used without any qualification, may require 
a broader construction. 

If among the improbable events of future times, we shall see 
a state forgetful of its obUgation to refer its controversies with 
another state to the judicial power of the Union, endeavour by 
force to redress its real or imaginary wrongs, and actually 
invade the other state, we shall perceive a case in which the 
supreme power of the Union may justly interfere: perhaps we 
may say is bound to do so. 

The invaded state, insteiad of relying merely on its own 
strength for defence, and instead of gratifying its revenge by 
retaliation, may prudently call for and gratefully receive the 
strong arm of the Union to repel the invasion, and reduce the 
combatants to the equal level of suitors in the high tribunal 
provided for them. In this course, the political estimation of 
neither state could receive any degradation. The decision of 
the controversy would only be regulated by the puresf princi- 
ples of justice, and the party really injured, would be certain 
of having the decree in its f^ivour carried into effect 

It rests with the Union, and not with the states separately 
or individually, to increase the number of its members.* The 



• There is, however, a restriction on this point, which must he noticed. 
JJo new state can be formed or erected witlun the juristHction of any other 
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admission of another state can only take place on its . own 
application. We have already seen, that in the formation of 
colonies under the denomination of territories, the habit has 
been, to assure to them their formation into states when the 
population should become sufficiently large. On that event, 
the inhabitants acquire a right to assemble and form a consti- 
tution for themselves, and the United States are considered as 
bound to admit the new state into the Union, provided its form 
of government be that of a representative republic. This is 
the only check or control possessed by the United States 
in this respect. 

If a measure so improbable should occur in the colony, as 
the adoption of a monarchical government, it could not be 
received into the Union, although it assumed the appellation 
of a state, but the guaranty of which we have spoken, would 
not literally apply — ^the guaranty is intended to secure republi- 
can institutions to states, and does not in terms extend to 
colonies. As soon, however, as a state is formed out of a 
colony, and admitted into the Union, it becomes the common 
concern to enforce the continuance of the republican form. 
There can be no doubt, however, that the new state may 
decline to apply for admission into the Union, but it does not 
seem equally clear, that if its form of government coincided 
with the rules already mentioned, its admission could be 
refused. The inhabitants emigrate from the United States, 
and foreigners are permitted to settle, under the express or 
implied compact, that when the proper time arrives, they shall 
become members of the great national community, without 
being left to an exposed and unassisted independence, or 
compelled to throw themselves into the arms of a foreign 



state, nor can any state be formed by the junction of two or more states or 
parts of states, without the consent of the legislatures of the states concerned 
M well as of congress. 
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power. It would seem, however, that the constitution adopted* 
ought to be submitted to the consideraticm of congress, but it 
would not be necessary that tlus measure should take place at 
the time of its formation, and it would be sufficient if it were 
presented and approved at the time of its admission. The 
practice of congress has not, however, corresponded with these 
positions, no previous approbation of the constitution has been 
deemed necessary. 

It must also be conceded, that the people of the new stat& 
retain the same power to alter their constituticm, that is 
enjoyed by the people of the older states, and provided such 
alterations are not carried so far as to extmgui§h the republican 
principle, their admissbn is not afiected. 

The secession of a state from the Union depends on the 
will of the people of such state. The people alone as we 
have akeady seen, hold the power to alter their constitution. 
The Constitution of the United States is to a certain extent, 
incorporated into the constitutions of the several states by the 
act of the people. The state legislatures have oidy to per- 
form certain organical operations in respect to it To with- 
draw from the Unbn comes not within the general scope of 
their delegated authority. There miust be an express pro- 
vision to that effect inserted in the state constitutions. This 
is not at present the case with any of them, and it would 
perhaps be impolitic to confide it to tiiem. A matter so 
momentous, ought not to be entrusted to those who would 
have it in their power to exercise it lightly and precipitately 
upon sudden dissatisfaction, or causeless jealousy, perhaps 
against the interests and the wishes of a majority of their con- 
stituents. 

But in any manner by which a secession is to take place, 
nothing is more certain than that the act should, be deliberate, 
clear, and unequivocal. The perspicuity and solemnity of the 
original obligation require correspondent qualities in its dissor 
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latkm. Tba powers of the general goventfnent cannot be 
defeased or unpaired by an ambiguous or implied secession on 
tlie pa^rt of the state, although a secossicm may paiiaps be con- 
ditional. The people of tlie state may have some reasons to 
complain in reelect to acts of the general government, they 
may in such cases invest some of their own officers with the 
power of negotiation, and may declare an absolute secession 
in case of their failure. Still, however, the secession must in 
3uch ca^e be distinctly and peremptorily declared to take place 
on that event, and in such case — as in the case of an uncon- 
ditional secession, — ^the previous Ugsiment with the Union, 
would be legitioM-tely and fairly destroyed. But b either case 
the people is the cmly moving power. 

A suggestion relative to this part of the subject has appeared 
in print, which the author conceives to require notice. 

It has been laid down that if all the states, or a majority of 
them, refuse to elect senators, the legislative powers of the Union 
will be suspended.* 

Of the first pf these supposed cases there can be no doubt. 
If one of the necessary branches of legislation is wholly with- 
drawn, there can be no further legislation, but if a part, 
although the greater part of either branch should be withdrawn 
it would not affect the power of those who remained. 

In no part of the Constitution is a specific number of states 



• It is with great deferenoe that the author ventures to dissent from this 
part of the opinion of the learned chief justice of the Supreme Court in the 
case of Cohen v, Virginia, 6 Wheaton^ 390. It was not the point in contro- 
versy, and seems to have been introduced in that flow of luminous discussion 
for which he is so remarkable, by way of answer to part of the arguments of 
counsel. Every thing that falls from such a quarter excites to reflection, 'and 
the opinion having gone forth to the world, it seems a duty on him who pro- 
fesses to take a geheral view of the Constitution, to notice whatever may in 
his apprehension amount to the slightest error in principle. 
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required for a le^slative act Under the articles of confedera- 
tion the concurrence of nine states was requisite for many 
purposes. If five states had withdrawn from that Umon, it 
would have been dissolved. In the present Constitution there 
is no specification of numbers after the first formation. It was 
foreseen that there would be a natural tendency to increase 
the number of states with the increase of population then 
anticipated and now so fully verified. It was also known, 
though it was not avowed, that a state might withdraw itself. 
The number would therefore be variable. 

In no part of the Constitution is there a reference to any 
proportion of the states, except in the two suliigects of amend- 
ments, and of the choice of president and vice-pre^dent. 

In the first case, two-thirds or three-fourUis of the several 
states is the language used, and it signifies those proportions of 
the several states that shall then form the Union. 

In the second, there is a remarkable distinction between the 
choice of president and vice president, in case of an equality 
of votes for either. 

The house of representatives, voting by states^ is to select one 
of the three persons having the highest number, for president, 
a quorum for this purpose shall consist of a member or mem- 
bers from two-thirds of the states, aud a majority of all the 
states shall be necessary for the choice. 

The senate not voting by states, but by their members indv- 
vidually^ as in all other cases, selects the vice president from 
the two persons having the highest number on the list A- 
quorum for this purpose shall consist of two-thirds of the whole 
number of senators, and a majority is sufficient fdr the choice. 

Now, if by the omission of the legislators of more than one- 
third of the states, there were no senators from such states, the 
question would arise whether the quorum is predicated of the 
states represented, or of all the states, whether represented 
or not. 
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The fonnar otmikui is most consistent with the g^neiral nde, 
that we shoukl always prefix a ooostructii^ that will support, 
to one that has a tendency to destroy an instrument or ^ 
system. Other causes than design on the .part of a ^te legis: 
lature, may be imagjuaed to occasion aiime states to be imrepre- 
sentedin tbes&sakt^ at the moment. 

Jt seems to be the safest, and is poidbly the soundest 
constructbnt to<xmsidW the quorum as intended to. be com* 
posed of tworthirds of the then existmg senators. 
. But we may pursue the subject somewhat further. 

To withdraw from tiie Union' is a solemn, serious ^ct 
Vjpi^nevi^ it nmya{qpear expedient to .the people of ci stat^t 
it UHist be mamf^sted in a direct and unequivocal manner. Jf 
it is ever done i|klirectly, the peop^ must refuse to elect repre- 
s^dtatives, as wdl as to su£Eer tbeir l^slature to re^i^nt 
aviators. The senator whose jtime had not yet expired, mMst 
be fori)idden to contimie in the exercise of his fuiictions. 

But without plain, decisive measured of thb mature, proceed- 
ing from the only Intimate source, the people, the United 
Slates (^omot consider their le^ative powars €>ver such states 
suspended, nor their executive or judicial powers apy way 
impaired, add they would not be obliged to desist from the 
coUectbn of revenue within such state. 

As to the remainmg s^tes among themselves^ there is no 
opening for a doubt 

Secessions may reduce the -numb^ to the sma^l^ integer 

admitting comUnation. They woi:dd remain united imder the 

sadke principtes and re^li^ns among themsdvea that now 

Bpfify to the whole. For a statecannpt becooqpelled by other 

states to withdraw from the Union, and thar^ore« if two or 

more detenmne to remain united, although all the oithers 

desert them, n(^ng can be discovered in the Constitutibp to 

prevent it 

39 
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The conisequences of an absolute recession cannot be 
mistaken, and they would be serious and afilicting. 

The seceding state, whatever might be its relative magnitude, 
would speedily and distinctly feel the Moss of the aid and 
countenance of the Union. The Union losing a proporticm of 
the national revenue, would be entitled to demand fh>m it a 
proportion of the national debt It would be ehtitled to treat 
tiie inhabitants and the commerce of ^the separstt^ state, as 
appertaining to a foreign country. In public treaties already 
made, whether comntercial or political, it could claim no parti- 
cipation^ while foreign powers would unwillingly calculate, and 
slowly transfer to it, any portion of the reapect and confide^pe 
borne towards the United States. 

Evils more alarming may readily b6 percdved. Tte 
destruction of the common band would be unavoidably 
attended with more serious consequences than the mere dis- 
union of the parts. 

Separation- would produce jealousies and discord,* which in 
time would ripen into mutual hostilities, and while our county 
would be weakened by internal war, foreign enemies would fie 
encouraged to invade with the flattering prospect of subduing 
in detail, those whom^ collectively, they would dread tp 
encounter. 

Such in ancient times was the fate of Greece, broken into 
numerous independent republics. Rcnne, which pursued a 
contrary pojicy, and absorbed all her territorial acquisitions in 
one great body, attained irre^stible power. 

But it may be objected, that Rome also has fallen. I^ is tnie ; 
and such is the history of man. Natural life and political 
existence alike give way at the appointed measure of time, and 
the birth, decay, and extinction of empires only^ serve to prove 
the tenuity and illusion of the deepest schemes of the statesHoian, 
and the most elaborate theories of the philosopher. Yet it is 
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always our duty to inquire into, and establish ^hose plans and 
forms of civil association most conducive to present happiness 
and long duration: the.rest we must leave to Divine Providence, . 
which hitherto has so gracioudy smiled on the United States 
of America. 

We may contemplate a dissolution of the Union in anothar 
light, more disinterested but not less dignified, and consider 
whether we ]are not only bound to ourselves but to the world in 
general, anxiously and faithfully to preserve it 

The first example which has been exhibited t>f a perfect 
self-government, successful beyond the warmest hopes of its 
authors, ought never to be withdrawn, while the means df 
preserving it remain. 

If in other countries, and particularly in Europe, a ^ystemlttic 
subversion of the pohtical rights of man ^all gradually oyer- 
powef all rationaltf'^om, apd endanger all political happmess, 
the failure of our example should not be held up as a discou- 
ragement to the legitimate opposition of the sufferers ; if, on the 
other hand, an emjmcipated people ^ould seek a model on 
which to fi^me their own structure; our Constitution, as perma- 
nent in its duration as it is i^und and splendid in its principles, 
should fema^n to be their guide. 

In every aspect therefore which this great subject presents, 
we feel the deepest mq)resfflon of a sacred obligation to pre- 
serve the imion of our country ; we feel our glory,. our safety, 
and. our happiness, invdved in it; we unite the interests of 
those who coldly calculates advantages with those who glow 
with what is little short of filial affection; and we must resist 
the attempt of its own citizens to destroy it, with the same 
feelings that we should avert the dagger of the parricide. 

This work* cannot periifaps be better concluded than with a 
quotation firom the valedictory address of one whose character 
stamps inestimable value on all that he has uttered, and whose 
exhortations on tins sutyect, springing fix>m the purest patriot- ' 
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ism and the soundest wisdom^ ougbt never .t9 be foi^gotten or 
neglected.* 

In this addtoess WasbingtoD expressed himself as follows: — 

^The name of Amtricanj wfaieh belongs to you in your, 
^national capacity, must always exalt tiie just pride ofpi^triot- 
^ ism, more than any appellaticm derived from local discrimi- 
** nations. With slight shades ofdiffer^M^e, you have the same 
^leligbn, manners, habits, and political princ^es-^ou have 
^in a comnx>n cause feuglit and triumphed -tc^etber; the 
^ independence and liberty you possess, are the work of joint 
^cjMmsek, and j(Hnt efibits,of common dangers, sufferings, and 
^successes. 

^ But these considerations, however powerfully they address 
** themselves to your setuilMfityt are greatly oiitw^hed by 
^ those which apply more immecfiately to yoiu* interest Here 
**ev^ portion erf* our .country finds the %io8t oommandiiig 
^motives for carefully guarding and pieserving the union of 
•* the whole; 

*^Tbe North in an unrestrained urtercqirse with the Souths 
^ protected by the equal laws of a common governm^Eit, finds 
^ in the produCtiom of the latter, great additional resources of 
*^ maritime and commercial enterprize, and precious ihaterialk 
** of m^iofiicturing industry. 

*^ The South, in the same intercourse, benefiting by the same 
^agracy of the Norths sees its agriculture grow and its 
^ commerce expand. Turning partty into its own cfannnds 
^ tbe seamen of the Norths it finds its particular navigation 
^invigorated, and Wtule it contributes in different ways to 
^noufish and increase the general mass of the national navi- 



• Some doubts having been entertained whether this address was not writ- 
ten by another band, it is due to the memory of this great man to mention, 
that by ^e lesearches of 7%e Peniuyhmia BistmiealSbeitihf, it has been fully 
neeHamed that it was tbc entire wofk «f the prdident, 
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^gatkm, it lodes fiMrward to the protectkm of a maritiiSDe 
*^ strength, to which itself is unequally adapted. The East in 
^ a like intercourse with the fFest^ akeady finds, and in the 
^ progressive improvement of interior communications by land 
^ and water, will more and more find, a \'ialuaUe vent for the 
^ commodities wUch it brings from abroad or manufactqres at 
^faome. The West derives from the East supplies requisite to 
*^ its growth and comfort, and what is perhaps of stiU greater 
^^consequaM)e, it miist of uecesaty owe the secure enjoyment 
^ of indispensable otUkts for its own productions, to the weight, 
^ mfluence, and the future maritime strength of the ^Atlantic 
'*^ ode of the Union, directed by an indissoluble community of 
** interest as one natim. Any other tenure by which the West 
^ can hold tfaia essential advantage, whether derived from its 
'**own separate strength, cnt from an apostate and unnatiHBl 
*^ connexion with any foreign power, must be intrinsically 
"precarious. ' 

** While, then, every part of oimt country thus feels an imme- 
" ^ate and particular interest in unicm, all the parts combined 
" cannot fail to find m the united meifs of means and efforts, 
** greater strength, greater resource, proportionably greater 
** security from external danger, a less frequent interruption of 
" their peace by foreign nations, and v/hzt is of inestin^able 
" value, they must derive fmm union an exemption from those 
^brdls and wars between themselves which .so fjpequentiy 
** aflBict neighbouring countries, not tied together by the same 
** government, v^rhich their own rivdships alone would be 
"sufficient to produce, but which opposite foreign alliances, 
"attachments, and intrigues, would stimulate and embitter. 
" Hence, likewise, they will avoid tiie necessity of those over- 
" grown military establishments, which, under any form of 
" government are inauspicious to liberty, and which are to be 
" regarded as particularly hostile to republican liberty. In 
"this seqse, it is that your union ou^t to be considered as a 
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" main prop of your liberty, and that the love of the one ought 
" to endear to you the preservation of the other. 

" These considerations speak a persuasive language to every 
" reflecting and virtuous mind, and exhibit the continuance of 
" the Union as a primary object of patriotic desire. Is there a 
*^ doubt whether a common government can embitice so large 
" a sphere? Let experience solve it To Usten to mere specu- 
"iation in such a case were criminal. We are authorised to 
" hope that a proper organization of the whole, with the aux* 
" iUary agency of governments for the respective subdivisions, 
" will afford a happy issue to the experiment. With such 
" powerful and obvious motives to union, affecting all parts of 
" our countiy, while experience shall not have demonstrated 
*' its impracticability^ there will always be reason to distrust 
** the patriotism of those who in any quarter may endeavour to 
*' weaken its bands." 
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Perhaps the following view of the elections of president and 
vice president, since the retirement of President Washington, 
may not be uninteresting. 

In 1796, the V9tes were given under the first system, as 
heretofore explained. The highjBst in. votes became the pre*, 
sident, and the next highest, the vice president. 

John Adams, who had been vice pre sident g lgtlt 

years, had. - - - - - - - Tl'votes, 

Thomas Jefferson - - : ' " " " ^^ 

Thomas Pinckney - - - ? - - 59 

Aaron Burr - - - - - - - 30 

IgOO. 

Thomas Jefferson ------ 73 

Aaron Burr - - 73 

John Adams - 64 ^ 

Thomas Pinckney - - - - - - 63 

The equaUty of the votes for Mr. Jeffersoi\ and Mr. Burr 
produced an arduous contest in the house, the history of which 
is worth preservation. 

The declaration of the votes took place in the senate cham- 
ber, on Wednesday, the 1 1 th of February. After the decla- 
ration that a choice had not been made by the electors, and 
that it devolved on the house of representatives, the house con- 



Digitized by 



Google 



312 APPENDIX, No. I. 

vened in its own chamber, and fiirnisbed seats for the senate, 
as witnesses. The house had previously adopted rules, that it 
should continue to ballot, without interruption by other busi- 
ness, and should not adjourn, but haVe a permanent session 
until the choice be made ; and that the doors oF the house 
shall be closed during the balloting, except against the officers 
of the house. 
The following was directed to be the mode of balloting : 
Each state had a ballot box in which the members belong- 
ing to it, having previously appointed a teller, put the votes of 
the state, the teller on the part of the United States having then 
counted the votes, duplicates of the rest were put by him into 
two general ballot boxes. Tellers being nominated by each 
state for the purpose of examin^^ the general ballot boxes, 
they were divided into two parts, of whom one examined one 
of the general ballot boxes, and the other examined the other. 
Upon comparing the result, and finding them to agree, the 
votes were stated to the. speaker, who declared them to the 
house. 

The number of states was at that time 16^nine were neces- 
sary to a choice. On the first ballot Mr. Jefferson had eight 
states, Mr. Burr six, and two were divided. j^ 

The first ballot took place about 4 o^clock, P. M. Seven % 
other ballots, with similar results succeeded, when a respite 
took place, during which the niembers retired to the lobbies 
and took refi*eshment At three o'clock in the morning of the 
12th, two other ballots took place, and at 4 o'clock in the 
morning, the twenty-*first trial. At 12 at noon, of the 13th, 
the twenty-eighth ballot took place, when the house acgoumed 
to the next day, having probably, in secret sesncm, diq)en8ed 
vnth the rule for the permanent session. On Friday, the 13th,- 
the house proceeded to the thirtieth ballot without a choice, 
and again adjourned to the next day. On Saturday, the 14th, 
the ballotings had the same result. On Tuesday, the 17th, at 
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the thirty-sixth ballot, the speaker declared atone o'clock, tliat 
Mr. Jefferson was elected, having the votes of New York, 
New Jersey, Pennsylvania, Virginia, Kentucky, Georgia, 
Tennessee, North Carolina^ Maryland, four vot6s for Jeffersofi 
and four blanks, and Vermont one vote for Jefferson and 
one blank vote. Thus ended, the contest, and it merits the 
attention of the enemies of republican institutions, w'.io are 
fond of anticipating, the occurrence of tumult and violence 
oasuch Qccasi(H)S. The decorum with which the whole was 
conducted, and the ready and peaceable acquiescence of the 
minority, evince both the sound texture of the Constitution, 
add the true character of the American people. 

The election in 1804, was under the present system — 
Thomas Jefferson had, for president - - 162 votes. 

Charles C. Rnckney 14 

George Clinton, for vice president - - - 162 
Rufus King 14 

-1808. 

James Madison^ for president - - - 122 

Cbaiies C. Pinckney ..... 47 

; George Clinton, for vice president - - - 113 

Rufiis King - - 47 

1812. 

James Madison, for presidenit - - - 128 

De Witt Clinton ..-.-- 89 

Elbridge Gerry, for viceprei^dent - - - 12S 

Jared Ingersoll • - - - - - 57 

1816. 
James Monroe, for president - - - - 183 

RufiisKing - - 34 

Daniel D. Tompkins, for vice president - - 113' 
.40 
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1820. 
James Monroe^ for president - - - - 231 
Only one vote in opposition. 

Daniel D. Tompkins, for vice president - - 218 
The scattering votes in these statements are not given. 

1824. 

The votes given were as follows — ^for 
Andrew Jackson, as president - - - 99 votes, 

John Quincy Adams 84 

William H.Crawford 41 

Henry Clay 37 

Of whom the three first were returned to the house, and no 
one of them having a majority of the whole number of votes, 
the selection devolved upon the house of representatives^ and 
it terminated in the choice of Mr. Adams. 

We annex a statement, to explain the manner in which this 
constitutional power is exercised, by which it will be seen, 
that the votes of a majority of the members of each ^ate con- 
stitute the vote of the state. 



STATES. 



Maine 

New Hampshire 

Vermont 

Massachusetts 

Connecticut - 

Rhode Island 

New York 

New Jersey - 

Pennsylvania - 

Delaware 

Maryland 

Virginia 

North Carolina 

South CaroUna 

Georgia 

Alabama 

Missouri 

Indiana • 

Mississippi 

Tennessee 

Kentucky 

Ohio 

Illinois - 

Louisiana 



Adams. ^TacksoB. Crawford. 



7 
6 
5 

12 
6 
2 

18 
1 
1 



8 
10 

1 
2 



87 



2 
5 

25 



71 



14 



1 
1 

19 
10 



54 
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Thus 13 states voted for Adams^ 7 for Jackson, and 4 for 
Crawford, 

John C. Calhoun was elected vice preside;it by a great 
majority- of the electoral colleges. 

In the election of 1828^ the great majority of votes, in favour 
of Andrew Jackson, rendered a recourse to the house of repre- 
sentatives unnecessary. 

Of the 261 electors, 178 voted for General Jackson and 83 
for Mr. Adaiyis. John C. Calhoun obtained 171 votes for vice 
president, 83 were given for Richard Rush, and 7 for William 
Smith of South Carolina. 
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b 



In page 75 notice is taken of the dUficultiea under wlucb 
congress laboured during the confederation, in respect to 
enforcing the observance of treaties, and the letter botn con- 
gress to the several states prepared by Mr. Jay is referred to. 

As an historical document valuable in every respect, we here 
insert it : — 

'' Friday, AprillS, nS7. 

*" The secretary for foreign affairs, having in pursuance of 
an order of congress, reported the draught of a letter to the 
states, to accompany the resolutions passed the 21st day(^ 
March, 1787: the same was taken into consideration! and 
unanimously agreed to as follows : 

" Sir, — Our secretary for foreign affairs has transmitted to 
you copies of a letter to him, from our minister at the court of 
London, of the 4th day of March, 1786, and of the papers 
mentioned to have been enclosed with it. 

"We have deliberately and dispassionately examined and 
considered the several facts and matters urged by Britain, as 
infractions of the treaty of peace on the part of America, and 
we regret that in some of the states, too little attention ap- 
pears to have been paid to the public faith pledged by that 
trieaty. 

" Not only the obvious dictates of religion, morality and 
national honour, but also the first principles of good policy, 
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ilemand a<^aiidid and puaotual compbanee with engag^oMOte 
constituticmally and feiiiy imde. 

^*Our national Cmistitution havitig comniitted to ns the 
management of thiB national concerns with fordgn states and 
powers, it is our duty to take care that all the ri^ts which they 
ought to enjoy within our jurisdicticm by the laws of nations 
and the faith of treaties, remain inviolate. And it is also our 
duty to provide that the essential interests and peace of the 
whole confederacy, be not impaired or endangered by devia* 
tbns from the line of public faith, into wtuch any of its mem- 
bers tnay from whatever cause be unadvisedly drawn. 

♦* Let it be remembered, that the thirteen independent sove- 
rdgn states have,^ by express delegiation of power, formed and 
vested in us a general though limited sovereignty, for the gene- 
mi and national purposes specified in the confederation. In this 
sovereignty they cannot severally participate, (except by their 
delegates,) nor with it have concurrent jurisdiction; for the 
ninth article of the confederation most expressly conveys to 
us the sole and exclusive right and power of determining on 
war and peace, and of entering into treaties and alliances, &,c. 

"When therefore a treaty is constitutionally made, ratified 
and published by us, it immediately becomes binding on the 
whole nation, and superadded to the laws of the land, without 
the intervention of state legislatures. Treaties derive their 
obligation from being compacts between the sovereign of this 
and the sovereign of another nation ; whereas laws or statutes 
derive their force from being the acts of a legislature competent 
to the passing of them. Hence it is clear that treaties must 
be impliciUy recrived and observed by every member of the 
nation; for as state legislatures are not competent to the 
making of such compacts or treaties, so neither are they com- 
petent in that capacity, authoritatively to decide on, or ascertain 
the construction and sense of them. When doubts arise 
respecting the construction of state laws, it is not unusual nor 
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improper for state legislatures, by explanatoiy or declaratory 
acts, to remove those doubts : but, the case between laws and 
compacts or treaties is in this widely different; for whai doubts 
arise respecting the sense add meaning of a treaty, they are so 
far from being cognizable by a state legislature, that the United 
States in congress assembled, have no authority to settle and 
determine them : for as the legislature only, which constitution- 
ally passes a law, has power to revise and amend it, so the 
sovereigns only, who are pjarties to the treaty, have power by 
mutual consent and postierior articles, to correct or explain it 

^'In cases between individuals, all doubts respecting the 
meaning of a treaty, like all doubts respecting the meaning of 
a law, are in the first instance mere judicial questions, and are 
to be heard and decided in the courts of justice having cogni- 
zance of the causes in which they arise, and whose duty it is 
to determine tliem according to the rules and maxims estab- 
Ushed by the laws of nations for the interpretation of treaties. 
From these principles it follows of necessary consequence, that 
no individual state has a right by legislative acts to decide and 
point out the sense in which their particular citizens and courts 
shall understand this or that article of a treaty. 

" It is evident that a contrary doctrine would not only mili- 
tate against tlie common and established maxims and ideas 
relative to this subject, but would prove no less inconvenient 
in practice than it is irrational in theory ; for in that case the 
same article of the same treaty might by law be made to mean 
one thing in New Hampshire, another thing in New York, and 
neither the one nor the other of them in Georgia. 

" How far such legislative acts would be vaUd and obliga- 
tory even within the limits of the state passing them, is a 
question which we hope never to have occasion to discuss. 
Certain, however it is, that such acts cannot bind either of the 
contracting sovereigns, and consequently cannot be obligatory 
on their respective nations. 
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*' But if treaties, and evety article in them be, (as they are 
and ought to be,) binding on the whole nation, if individual 
states have no right to accept some articles and reject others, 
and if the impropriety of state acts to interpret and decide 
the sense and construction of them, be apparent, still more 
manifest niust be the impropriety of state acts to control, delay 
or modify the operation and execution of these national 
compact^. 

" When it is considered that the several states assembled 
by their delegates in congress, have express power to form 
treaties, surely the treaties so formed are not afterwards to be 
subject to such alterations as this or that state legislature may 
think expedient to make, and that too without the consent of 
either of the parties to it; that is in the present case v^thout 
the consent of all the United States, who collectively are 
parties to this treaty on the one side, and his Britannic majesty 
on the other. Were the legislatures to possess and to exer- 
cise such power, we should soon be involved as a nation, 
in anarchy and confusion at home, and in disputes which 
would probably terminate in hostilities and war, with the 
nations with whom we may have formed treaties. Instances 
would then be frequent, of treaties fully executed in one state, 
and only partly executed in another ; and of the same article 
being executed in one manner in one state, and in a different 
manner, or not at all, in another state. History fomishes no 
precedent of such Uberties taken with treaties under form of 
law in any nation. 

" Contracts between nations, Uke contracts between indi- 
viduals, should be faithfully executed, even though the sword 
in the one case, and the law in the other, did not compel it. 
Honest nations, like honest men, require no constraint to do 
justice; and though impunity and the necessity of affairs, may 
sometimes afford temptations to pare down contracts to 
the measure of convenience, yet it is never done but at the 
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expense of that esteem^ and confidence and ctedkf widch are 
of infinitely more worth, than aU the ttK»nentary advantages 
which such expedients can extort 

** But althou^ contracting nations cannot, Uke individuals, 
avail themselves of courts of justice to compel performance of 
contracts ; yet an appeal to leaven and to arms is always in 
(ttm power, and often in their inclinati(H). 

*^ But it is their duty to take care that they never lead their 
people to make and support such appeals, unless the sincerity 
and propriety of their conduct affords them good nsoson to rely 
with confidence on the justice and protectioq of heaven. 

■** Thus much we think it useful to observe, m order it> 
expkin the principles on which we have tBianimously ceme 
to Uie ibllowuig resohition, viss. 

^ * Resolvedi That the legislatures of the several states cannot 
of right pass any act or acta for interpreting, explaining^ or 
constnong a national tte^ty, or any part or clause of it; nor 
for restraimng, limiting, or in any manner impeding, retarding 
or counteracting the operation and execution d[ the same; 
for that on being constitutic»ally made, ratified and published, 
tb&y become in virtue of the confederation, part of the Jaw 
of the land, and are not only independ^it of the will and- 
power of such legislatures, but also binding and olidigatoiy on 
them.^ , 

^ As the treaty of peace, so feu* as it respects the matters and 
things provided for in it, is a law to the United States which 
cannot by all or any of them be altered or changed, all state 
acts establishing provisicHis relative to the same objects which 
are incompatiUe with it, must in every point of view be impro- 
per. Such acts do nevertheless exist; but we do not think it 
necessary either to enumerate them particularly, or to make 
them, severally the subjects of discussion. It appears to ust 
' sufficient to observe and insii^, that the treaty ought to have 
free cxmrse in il& operation and executionyaiid that all.obstacletf 
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interposed by state acts be removed. We mean to act with 
the most scrupulous regard to justice and candour towanh 
Great Britain, and with an equal degree of delicacy, moderation 
and decision towards the states who have given occasion to 
these discussions. 

" For these reasons we have in general terms, 

** * Resolved^ That all such acts or parts of acts as may be 
now existing in any of the states, repugnant to the treaty of 
peace, ought to be forthwith repealed; as well to prevent th^ 
continuing to be regarded as violations of that treaty, as to avoid 
the disagreeable necessity there might otherwise be of raising 
and discussbg questions touching their validity and obligation/ 

"Although this resolution appUes strictly only to such of tb^ 
Mates as have passed the exceptionable acts alluded to, yet to 
obviate all future disputes and questions, as well as to removi^ 
those which now exist, we think it best that every state with^ 
out exception should pass a law on the subject We hav^ 
therefore^ 

" * Resolved^ That it be recommended to the several staljel 
to make such repeal, rather by describing than reciting the saM 
acts; and for that purpose to pass an act declaring in generd 
terms that all such acts, and parts of acts repugnant to th^ 
treaty of peace between the United States and his Britannic 
majesty, or any artide thereof, shall be, and thereby are 
repealed ; and that the courts of law and equity in all causes 
and questions cognizable by diem respectively, and arising frorft 
or touching the said treaty, shaQ decide and adjudge according 
to the true intent and meaning of the Same : any thing in the 
Said acts, or parts of acts, to the contrary thereof in any wise 
notwithstanding/ 

"Such laws would answer every purpose, and be easily 
formed. The more they were of the like tisnor throughout the 
states the better. They might each tecite that, 
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** Whereas certain laws or statutes made and passed in some 
of the United States, are regarded and complained of as 
repugnant to the treaty gf peace with Great Britain, by reason 
whereof not only the good faith of the United States pledg^ 
by that treaty, has been drawn into question, but their essential 
interests under that treaty greatly affected. And whereas 
justice to Great Britain, as well as regard to the honour and 
interests of thie United States, require that the said treaty be 
faithfully executed, and that all obstacles thereto, and parUcu-^ 
larly such as do or may be construed to proceed from the laws 
of this state, be effectually removed. Therefore, 

** Be it enacted by and it is hereby enacted 

by the authority of the same, that such of the acts or parts of 
acts of the legislature of this state, as are repugnant to the 
treaty of peace between the United States and his Britannic 
xnajesty, or any article thereof, shall be, and hereby are 
repealed. And further, that the courts of law and equity 
within this state be, and they hereby are directed and required 
in all causes and questions cognizable by them respectively, 
and arising from or touching the said treaty, to decide and 
adjudge according to the tenor, true ii^tent and meaning of the 
same, any thing in the said acts or parts of acts, to the contrary 
thereof in any wise notwithstanding. 

" Such a general law would, we think, be preferable to one 
that should minutely enumerate the acts and clauses intended 
to be repealed : because omissions might accidentally be made 
in the enumeration, or questions might arise, and perhaps 
liot be satisfactorily determined, respecting particular acts or 
clauses, about wliich, contrary opinions may be entertained. 
By repealing in general terms all acts and clauses repugnant 
to the treaty, the business will be turned over to its proper 
department, viz. the judicial ; and the courts of law vnll find 
no difficulty in deciding whether any particular act or clause, 
is, or is not contrary to the treaty. Beades, when it is con- 
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indered that the judges in general, are men of character and 
leaming, and feel as well as know the obli^tions of office* 
and the value of reputation, there is no reason to doubt that 
their conduct and judgments relative to these, as well as other 
judicial matters, 'will be* wise and upright 

" Be pleased, sir, to lay this letter before the legislature of 
your state, without delay. We flatter ourselves they will con- 
cur with us in opinion, that candour and justice are as neces- 
sary to true policy as they are to sound morality, and that the 
most honourable way of delivering ourselves from the embar- 
rassment of mistakes^ is fairly to correct them. It certainly is 
time that all doubts respecting the public faith be removed, 
and that all questions and differences between us and Great 
Britain, be amicably and finally settled. The states are 
informed of the reasons why his Britannic majesty still con- 
tinues to occupy the frontier posts, which by the treaty he 
agreed to evacuate ; and we have the strongest assurances that 
an exact compliance with the treaty on our part, shall be fol- 
lowed by a punctual performance of it on the part of Great 
Britain. 

" It is important that the several legislatures should, as soon 
as possible, take these matters. into consideration; and we 
request the favour of you to transmit to us an authenticated 
copy of such acts and proceedings of the legislature of your 
state, as may take place on the subject and in pursuance of this 
letter. 

" By order of congt-ess^ 
(Signed) " Arthur St. Clair, President.'* 

No one can wish to see the country again reduced to such 
difficulties and disgrace. Still less that by a total dissolution of 
the Union, we should be left without even such a defective 
confederation as this was. But we cannot leave tlie subject 
without an additional remark. 
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As «xm as Urn Constitution was adopted, all legistotiv6 mea** 
surea for the purpose of enforoiog existing treaties, ^th^ ontba 
part of the Unit^ States or the states, became at once luaneces* 
sary. The institution of the judicial power ivas itself adequate 
to the desired effect The partial views and local interests' 
which might have influenced state legislatures, or the high 
tone which might be jealoudy imputed to the general legis* 
lature, were equally av(nded. The people, by the adoption of 
the Constitution, "had themselves legislated on ttkd subject, and 
the judicial principle, in regular and dignified pipcedure, car- 
ried their legislation into dTect 
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For the purpose of convenient reference the entire Omstitution u 
here inserted^ including the amendments. 



COJTSTITUTIOjr 

Of TH» 

UNITED STATES OF AMERICA. 



We, the people of the United States, in order to form a more 
perfect union, establish justice, ensure domestic tranquillity, 
provide for the common defence, promote the general w^ure, 
and secure the blessings of liberty to ourselves aiid our posterity, 
do ordain and establish this Constitution for the United States 
of America. 

ARTICLE I. 

SECTION t. 

1. All legislative powers herein granted, shall be vested in m 
congress dT the tlnited States, which shall consist of a senate 
and house of representatives. 

SECTION 2. 

1. The house of representatives shall be composed of mem- 
bers chosen every second year by the people of the several 
states, and the electors in each state shall have the qualifications 
requbite for electors of the most numerous branch of the state 
legislature. 
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% No person shall be a rq)re8eDtative wfao-shall not have 
attained to the age of twenty-five years, and been seven 
years a citizen of the United States, and who shaU not, when 
elected, be an inhabitant of that state in which he shall be 
chosen. 

3. Representatives and direct taxes shall be apportioned 
among the . several states which may be included within i\aa 
Union, according to their respective numbers, which shall be 
determined by adding to the whole niunber of free persons, 
including those bound to service for a term of yesms, and 
excluding Indians not taxed, three-fifths of all other persons. 
The actual enumeration shall he made within three years after 

■ the first meeting of the congress of the United States, imd 
within every subsequent term of ten years, in such manner as 
they shall by law direct The number of representatives shall 
not exceed one for every thirty thousand, but each state shall 
have at least onte representative; and until such enumeration 
shall be made, the state of New Hampshire shall be entitled 
to choose three, Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five. New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, 
Virginia ten, North Carolina five. South Carolina five, and 
Georgia three. - ^ 

4. When vacancies happen in the representation from any 
state, the executive authority thereof shall issue writs of elec- 
tion to fill such vacancies. 

5. The house of representatives shall choose their speaker 
and other officers ; and shall have the sole power of impeach- 
ment. 

SECTION 3. 

1. The senate of the United States shall be composed of two 
senators from each state, chosen by the legislature thereof^ for 
six years ; and each senator shaD have one vote. 
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2. Immediately after they shall be assembled in consequence 
of the first election, they shall be divided as equally as may be 
into three, classes. The seats of the senators of the first class 
shall be vacated at the expiration of the second year, of the 
second class at the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, so that one-third 
may be chosen every second year; and if vacancies happen by 
designation, or otherwise, during the recess of the legislature of 
any state, tlie executive thereof may make temporary appoint- 
ments until the next meeting of the legislature, which shall 
then fill such vacancies. 

3. No person shall be a senator who shall not have attained 
to the age of thirty years, and beeii nine years a citizen of the. 
United States, and who shall not, when elected, be an inhabit- 
ant of that state for which he shall be chosen. 

4. The vice president of the United States shall be president 
of the senate, but shall have no vote, unless they be equally 
divided. 

5. The senate shall choose their other officers, and also a 
president pro tempore, in the absence of the vice president, or 
when he shall exercise the office of president of the United 
States. 

6. The senate shall have the sole power to try all impeach- 
ments. When sitting for that purpose, they shall be on oath 
or affirmation. When the president of the United States is 
tried, the chief justice shall preside; and no person shall be 
convicted without the concurrence of two-tliirds of the members 
present. 

7. Judgment in cases of impeachment shall not extend further 
than to removal firom office, and disquaMcation to hold and 
enjoy any office of honour, trust or profit under the United 
States ; but the party convicted, shall nevertheless be liable 
and subject to indictment, trial, judgment and punishment, 
according to law. 
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flECTION 4. 

1. The times, places, and manner of holding elections fbr 
senators and representatives, shall be prescribed in each state 
by tlie legislatm-e thereof: but the congress may at any time 
by law, make or alter such regulations, except as to the places 
of choosing senators. 

^. The congress shall assemble at least 0|ice in every year, 
and such meeting shall be on the first Monday in Decembert 
unless they shall by law app<Mnt a different day. 

SECTION 5. 

1. Each house shall be the judge of the elections, returns, 
and qualifications of its own members, and a majority of eiEich 
shall constitute a quorum to do business ; but a smaller number 
may adjourn from day to day, and may be authorized to compel 
the attendance of absent members, in such manner, and under 
such penalties as each house may provide. 

2. Each house may determine the rules of its proceedings, 
punish its members for disorderly behaviour, and, with the 
concurrence of two-thirds, expel a member. 

3. Each house shall keep a journal of its proceedings, and 
from time to time publish the same, excepting such parts ad 
may in their judgpient require secrecy; and the yeas and 
nays of the members of either house on any question, shall, 
at the desire of one-fifth of those present, be entered on the 
journal. 

4. Neither . house, during the session of congress, shall, 
without the consent of the other, adjourn for more than three 
days, nor to any other place than that in which the two houses 
shall be sitting. 

SECTION 6. 

1. The senators and representatives shall receive a compen^ 
sation for their services, to be ascertained by law, and paid 
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wt of the treasury of the United States. They slmU id «U 
cases, exoq)t treason, felony, and breach of the peace, be 
privileged ih)m arrest during their attendance at the session 
of their respective houses, and in goin^ to and returning JOrom 
the same ; and fer any speech or debate in either bouse, they 
shall not be questioned in any other place. 

3. No senator or representative shall, during the time for 
which he was elected, be appointed to any civil office under the 
authority of the United States, which shall have been created* 
or the emoluments whereof shall have been increased during 
such time; and no persoi^ holding any office under the United 
States, shall be a member of either house during his continuance 
in office. 

SECTION 7. 

1. All bills for raising revenue shall originate in the house 
of representatives ; but the senate may propose or concur with, 
amendments' as on other bills. . 

2. Every bill which shall have passed the house of representa- 
tives and the senate, shall, before it become a law, be presented 
to the pre^dent of the United States; if he approve he shall 
sign it, but if not he shall return it, with his objections to that 
house in which it shall have originated, who shall enter the 
elections at large on their journal, and proceed to reconsider 
it If after such reconsideration two-thirds of that house shall 
agree to pass the bill, it shall be sent, together with the objec- 
tions, to the other house, by which it shall likewise be 
reconsidered, and if approved by two-thirds of that house, it 
shall become a law. But in all such cases the votes of both 
houses shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered on 
the journal of each house respectively. If any bill shall not be 
returned by the president within ten days, (Sundays excepted,) 
aftef it shall have been presented to him^i the same shall 
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be a law, in like maimer as if he had signed it, unless the 
congress by their adjournment prevent its return, in which case 
it shall not be a taw. 

3. Every order, resolution or vote to which the concurrence 
of the senate and house of representatives may be necessary, 
(except on a question of adjournment,) shall be presented to 
the president of the United States ; and before the same shall 
take effect, shall be approved by him, or being disapproved by 
him, shall be re-passed by two«thirds of the^nate and house 
of representatives, according to the rules and limitations 
prescribed in the case of a bill. 

SECTION 8. 

The congress shall have power 

1. To Jay and collect taxes, duties, imposts and excises, 
to pay the debts and provide for the common defence and 
general welfare of the Onited States; but all duties, 
imposts and excises shall be uniform throughout the United 
States: 

2. To borrow money on the credit of the United States: 

3. To regulate commerce with foreign nations, and among 
the several states, and with the Indian tribes : 

4. To establish an unifintn rule of naturalization, and 
uniform laws on the subject of bankruptcies throughout the 
United States: 

5. To coin mioney, rebate the value thereof, and of foreign 
coin, and fix the standardof weights and measures : 

6. To provide for the punishment of counterfeiting the 
securities and current coin of the United States : 

7. To establish post-offices and post-roads : 

8. To promote the progress of science and usefld arts, by 
securing for limited times to aikthors and inventors the exclusive 
right to their respective, writings and discoveries : 

9. To constitute tribunals inferior to the Supreme Court: 
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10. To define ^xid punish piracies and felonies committed 
on the high seas, and offences against the law of nations : 

11. To declare war, grant letters of marque and rcJprisal, and 
make rules concerning captures on land and water : 

12. To raise and support armies, but no appropriation of 
money to that use shaU be for a longer term than two years : 

13. To provide and maintain a navy : 

14. To make rules for the government and regulation of the 
land and naval. forces : 

15. To provide for calling forth the militia to execute the 
laws of the Union, suppress insurrections, and repel invasions : 

16. To provide for organizing, arming, and disciplining the 
piilitia, and for governing such part of them as may be employed 
in the service of the United States, reserving to the states re- 
spectively, the appointment of the officers, and the authority of 
training the militia according to the discipline prescribed by 
congress: 

17. To exercise exclusive le^slation in all cases whatsoever, 
over such district, (not exceeding ten miles square,) as mayt 
by cession of particnlar states, and the acceptance of congress, 
become the seat of the government of the United States, and 
to exercise like authority ovei: all places purchased by the 
consent of the legislature of the state in which the same shall 
be, for the erection of forts, magazines, arsenals, dock-yards, 
and other neediiil buildings : — And 

IS. To make aH laws which shall be necessary and proper 
fcMT carrying into execution the foregoing powers, and aH other 
powers vested by this Constitution in' the government of the 
United States, or in any departm^it or officer thereof. 

SfiCTION 9. 

1. The migration or importation of such persons, as any 
of the states now existing shall think proper to admit, shall not 
be prohibited by the congress prior to the year one thousand 
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^ght himdi^ and eight, but a tax or duty may be imposed 
on such importation, not exceeding ten dollars for each 
person. 

2. The privilege o( the writ of hctbeas corpus sbaH not be 
suspended, unless when in cases of rd3ellion or invasion the 
puWio safety may require it. 

3. No bill of attainder or ex.post facto law shall be paisfised. 

4. No capitation, or other direct tax shall be laid, unless in 
proportbn to the census or enumeration herdn before directed 
to be taken. 

5. No tax or duty shall be laid on articles exported from any 
states No preference ^hall be given by any regulation of 
commerce or revenue to the ports of one state over tbose^f 
another ; nor shall vessels bound to* cnr from, one state, be 
obliged to enter, clear, or pay duties in another. 

6. No money shall be drawn from the treasury, but in cm- 
sequence of apprq)riation6 made by law ; and a regular state- 
ment and account of the receipts and expenditures of all public 
money shall be pul)lisbed from time to time. 

7. No title of nobility shall be granted by the United States : 
And no perscHi holding any c^ce erf profit or trust imder them, 
diall, without the consent of the congress, accept of any present, 
emolument, oflfice, or title of any kind whatever, from .any king, 
prince or foreign state. 

SECTION 10. 

. 

1 • No state shall enter into any treaty, alliance, or confedera- 
tion ; grant letters of marque and rqirisal ; coin money ^ esi^ 
bills of credit ; make any thing but gdd and alver coin a tender 
in payment of debts ; pass any bill of attainder, ex post facto 
law, or law impairing the oUigation of contracts, or grant any 
title of nobility. 

2. No state shall, without the consent of the congress, lay 
any imposts or duties on imports or exports, except what may be 
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abddhltely necessary for executing its inspection laws; and die 
. net produce of aU duties and imposts, laid by aiiy state on 
inqx>rts or exports, shall be for the use of the treasury of the 
Umted States ; and all such laws shall be subject to the revisdon 
and control of the congress. No state shall, without the con- 
sent of congress, lay any duty of tonnage, keep troq)S, or i^ps 
of war in time of peace, enter into any agreeinent or compact 
with another state, or with a foreign power, or engage in war, 
unless actually inyaded) or in subh imminent danger as will not 
adnut of delay. . 

ARTICLE II. 

SECTION 1. 

. U The executive power shaU be vested in a presuient of 
the United States of America. He shall hold Us office durii^ 
the term of four years, and together with the vice president, 
diosen for the same term, be elected ^ fdlows : 

2. Eactustate shall appoint, in such manner as the le^slature 
thereof may direct, a number of electors, equal to the whole 
number .of senators and representatives to which the state may 
be entitled in the congress : but no senatcur or representative^ 
or person holding an office of trust or profit under the United 
States, shall be appointed an elector. 

3. The electors shall meet in their respective states, and vote 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same state with then^selves. Abd they shall 
make a list of all the persons voted for, and of the number of 
votes fcH: each ; which list they shall sign and certify, and 
transmit, sealed, to the seat of the government of the United 
States, directed to the president of the senate. The president 
of tlie senate shall, in the presence of the senate and house of 
representatives, open all the certificates, and the* votes shall 
then be counted. The person having the greatest number of 
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votes shall be the president, if such number be a majority of 
the whole number of electors appointed; and if there be more 
than one who have such majority^ and have an eqi^ number 
of votes, then the house of representatives shall immediately 
choose by ballot one of them for president ; and if no person 
have a majority, then from the five highest on the list the said 
house shall in like manner choose the president But in choos- 
ing the president the votes shall be taken by states, the repre- 
sentation from each state having one vote; a quorum for this 
purpose shall* con^ of a member or members frooh two-thirds 
of the states, and a majority of all the states shall be necessary 
to a choice. In every case, after the choice of the president, 
the person having the greatest number of voles of the electors 
shall be the vice presidents But if there ^uld remain two 
or more who have equal votes tlie senate shall choose from 
them'by ballot'the vice president 

4. The congress may determine the time of choosing the 
electors, and the day on which they shall ^ve their votes; 
which day shall be thelsame throughout the United*St^fes. 

5. No person except a natural bom citizen, or a citizen of. the 
United States, at the time of the adoption of this Constitution, 
shall be eligible to the office of president; neither shall any 
person Ije eligible to that office who shall not have attained to 
the age of thirty-five years, and been fourteen years a resident 
vnthin the United States. 

^. In case of the removal of the president from office, or of 
his death, resignation, or inability to discharge the powers and 
duties of the ssud office, the same shall devolve on tlie vibe, 
president, and the congress may by law provide for the case of 
removal, death, resignation, or inability, both of the president 
and vie^ president, declaring what officer shall then act as 
prendent, and such officer shall act accordingly, until the 
disability be removed, or a president shall be elected. 

7. Thepresid^t shall, at stated times, receive for his services. 
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a compensation vwhich shall neither be increased nor diminished 
during the period for which he shall have be^i elected, and he 
shall not receive vvithin that period any other emolument from 
the United States or any of them. 

8. Before he enter on the execution of his office, he shall 
take the following oath or affirmation : 

9. ^I do solemnly swear, (or affirm,} that I will faithfully 
*' execute the office of president of the United States, and will 
**to the best of my ability, preserve, protect, and defend the 
*' Constitution of tlie United States." 

SECTION 2. 

1. The president shall be commander in chief of the army 
and navy of the United States, and of the miUtia of the several 
states, when called into the actual service of the United States ^ 
he may require the opinion, in writing, of the principal officer 
in each of the executive departments, upon any subject relating 
to the duties of their respective offices^ and he shall have power 
to grant reprieves and pardons for offences against the United 
States, except in cases of impeachment. 

2. He shall have power, by and with the advice and o(msent 
of the senate, to make treaties, provided two-thirds of the 
senators present concur;' and he shall nominate, and by and 
with the advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the 
supreme court, and all other officers of the United States, 
whose "appointments are not herein otherwise provided for, and 
which shall be established by law : but the congress may by 
law vest the appointment of such inferior officers as they think 
proper, in the president alone, in the courts of law, or in the 
heads of departments. 

3. The president, shall have power to fill up all vacancies 
that may happen during the recess of the senate, by granting 
commissions which shall expire at the end of their next session. 
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SECTION 3. 

1. He shall from time to time give to the congress infonna- 
tion of the state of the Union, and recommeiKi to their con- 
aderation such measures as he shall judge necessary and 
expedient ; he may on extracnrdinary occasions, convene both 
bouses, or either of them, and in case of disagreement between 
them with respect to the time of adjournment, he may adjourn 
them to. such time as he shall think proper; he cdiall receive 
ambassadors and other public ministers ; he shall take care that 
die laws be faithfully executed, and shall commission all the 
officers of the United States. 

SECTION 4. 

1. The president, vice president, and all civil officers of the 
United States shall be removed from office on impeachment 
for, and convictbn of, treason, bribery, or other high crimes 
and misdemeanors. « 

ARTICLE III. 

SECTION 1. 

1. The judicial power of the United States, shall be vested 
in one Supreme Court, and in such inferior courts as the con- 
gress may from time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their offices 
during good behaviour, and shall, at stated times, receive for 
their services, a compensation, which shall not be diminished 
during their copitinuance in office. 

SECTION 2. 

1. The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the 
United States, and treaties made, or which shall be made, 
imder their authority; to all cases affecting ambassadors, other 
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public ministers and consuls ; to all cases of admiralty and 
maritime jurisdiction ; to controversies to which the United 
States shall be a party ; to controversies between two or more 
states, between a state and citizens of another state, between 
citizens of different states, between citizens of the same state 
claiming lands under grants of diffei*ent states, and between a 
state, or the citizens thereof, and foreign states; citizens or sub- 
jects. 

2. In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a state shall be a party, the 
supreme court shall have original jurisdiction. In all the other 
cases before mentioned, the supreme court shall have appellate 
jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make. 

3. The trial of all crimes, except in cases of impeachment, 
shall be by jury; and such trial shall be held in the state where 
the said crimes shall have been committed; but when not com- 
mitted within any state, the trial shall be at. such place or 
places as the congress may by law have directed. 

SECTION 3. 

1. Treason against the United States, shall consist only 
in levying war against them, or in adhering to their enemies, 
giving them aid and comfort. No person shall be convicted 
of treason unless on the testimony of two witnesses to the 
same overt act, or on confession in open court. 

2. The congress shall have power to declare the punishment 
of treason, but no attainder of treason shall work corruption of 
blood, or forfeiture, except during the life of the person 
attainted. 

ARTICLE IV. 

SECTION 1. 

1. Full faith and credit shall be given in each state to 
the public acts, records and judicial proceedings of every other 
43 
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State. And the congress may by general laws prescribe the 
manner in which such acts, records and proceedings shall be 
proved, and the effect thereof. 

SECTION 2. 

1. The citizens of each state shall be entitled to all privi- 
leges and immunities of citizens io the several states. 

2. A person charged in any state with treason, felony, or 
other crime, who shall flee from justice, and be found m another 
state, shall, on demand of the executive authority of the state 
from which he fled, be delivered up, to be remoyed to the state 
having jurisdiction of the crime. 

3. No person held to service or labour in one state, under the 
laws thereof, escaping into another, shall, in consequence of 
any law or regulation therein, be discharged from such service 
or labour, but shall be delivered up on claim of the party to 
whom such service or labour may be due. 

SECTION 3. 

1. New states may be admitted by the congress into this 
Union ; but no new state shall be formed or erected within 
the jurisdiction of any other state ; nor any state be formed by 
the junction of two or more states, or parts of states, without 
the consent of the legislatures of the states concerned as well 
as of the congress. 

2. The congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States ; and nothing in this 
Constitution shall be so construed as to prejudice any claims 
of the United States, or of any particular state. 

SECTION 4. 

1. The United States shall guarantee to every state m this 
Union a republican ftrnn of government, and shall protect 



Digitized by 



Google 



APPENDIX, No. III. ZZ9 

each of them against mvasioQ ; and on application of the legis- 
lature, or of the executive, (when the legislature cannot be 
convened,) against domestic violence. 

ARTICLE V. 

1. The congress, whenever two-thirds of both houses shall 
deem it necessary, shall propose amendments to this Constitu- 
tion, or, on the application of the legislatures of two-thirds of 
the several states, shall call a convention for proposing amend- 
ments, which, in either case, shall be valid to all intents add 
purposes, as part of this Constitution, when ratified by the legis- 
latures of three-fourths of the several states, or by conven- 
tions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the congress : Provided, that 
no amendment which may be made prior to the year one 
thousand eight hundred and eight, shall in any manner affect 
the first and fourth clauses in the ninth section of the first 
article ; and that no state, without its consent, shall be deprived 
of its equal suf&age in the senate. 

ARTICLE VI. 

1. All debts contracted and engagements entered into, before 
the adoption of this Constitution, shall be a& valid against 
the United States under this Constitution, as under the con- 
federation. 

2. This Constitution, and the law^of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land ; and the judges m 
every state shall be bound thereby, any thmg in the constitution 
or laws of any state to the contrary notwithstanding. 

3. The senators and representatives before mentioned, and the 
members of the several state legislatures, and all executive 
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and judicial officers, both of the United States and of the 
several states, shall be bound by, oath or affirmatbn, to sup- 
port this Constitution; but no religious test shall ever be 
required as a qualification to any office or public trust under 
the United States. 

ARTICLE VII. 

1. The ratification of the conventions of nine states, shall be 
sufficient for the establishment of this Constitution between the 
states so ratifying the same. 



AMENDMENTS TO THE CONSTITUTION. 

ARTICLE I. 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press ; or the rignt of the people 
peaceably to assemble, and to petition the government for a 
redress of grievances. 

ARTICLE II. 

A well regulated miUtia being necessary to the security of a 
free state, the right of the people to keep and bear arms shall 
not be infringed. 

ARTICLE III. 

No soldier shaU, in time of peace, be quartered in any bouse 
without the consent of the owner ; nor in time of war, but in a 
manner to be prescribed by law. 
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ARTICLE IV. 



The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated ; and no warrants shall issue, but upon 
probable cause, supported by oath or afiirmation, and particu- 
larly describing the place to be searched, and the persons or 
thmgs to be seized. 

ARTICLE V. • 

No person shall be held to answer for a capital or otherwise 
in&mous crime, unless on a pres^titment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the roiUtia, when in actual service, in time of war or pub- 
lic danger ; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb ; nor shall be com- 
pelled, in any criminal case, to be a witness against himself, 
nor be deprived of life, Uberty, or property, without due process 
of law; nor .shall private property be taken for public use 
without just compensation. 



ARTICLE VI. 

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury of the 
state and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation ; 
to be confronted with the witnesses against him ; to have com- 
pulsory process for obtaining witnesses in his favour; and to 
have the assistance of counsel for his defence. 
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ARTICLE VII. 



In suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be 
preserved; and no fact tried by a jury shall be otherwise re- 
examined in any court of the United States, than according to 
the rules of the common law. 

ARTICLE VIIL 

Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusu^ punishments inflicted. 

ARTICLE IX. 

The enumeration in the Constitution of certain rights, shall 
not be construed to deny or disparage others retained by the 
people. 

ARTICLE X. 

The powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people. 

ARTICLE XL 

The judicial power of the United States shall not be con- 
strued to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of 
another state, or by citizens or subjects of any foreign state. 
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ARTICLE XIL 



1. The electors shall meet in their respective states, and vote 
by ballot for president and vice president, one of whom, at 
least, shall not be an inhabitant of the same state with them- 
selves ; they shall name in their ballots the person voted for as 
president, and in distinct ballots the person voted for as vice 
president ; and they shall make distinct lists of all persons voted 
for as president, and of all persons voted for as vice president, 
and of the number of votes for each, which Usts, they shall sign 
and certify, and transmit sealed to the seat of the government 
of the United States, directed to the president of the senate; the 
president of the senate shall, in the presence of the senate and 
house of representatives, open all the certificates, and the votes 
shall then b^ counted : the person having the greatest number 
of votes for president, shall be the president, if such number be 
a majority of the whole number of electors appointed ; and if 
no person have such majority, then from the persons having the 
highest numbers, not' exceeding three, on the Ust of those voted 
for as president, the house of representatives shall choose 
immediately, by ballot, the president But in choosing the 
president, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to a 
choice. And if the house of representatives shall not choose 
a president whenever the right of choice shall devolve upon 
them, before the fourth day of March next following, then the 
vice president shall act as president, as in the case of the death 
or other constitutional disability of the president. 

2. The person having the greatest number of votes as vice 
president, shall be the vice president, if such number be a 
majority of the whole number of electors appointed; and if no 
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perscm have a majority, then from the two highest nmnbers on 
the list, the senate shall choose the vice prei^dent : a quorum 
for the purpose shall consist of two-thirds of the whole number 
of senators, a majority of the whole number shall be necessary 
to a choice. 

3. But no person constitutionally ineligible to the office of 
president, shall be eligible to that of vice president of the 
United States. 
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